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ment of theée cases commensurate with:the’ tredtment of aiding sulch
The latter, when motivated by mercy, might be’ further mitigated: frdm:
Class B to a Class C felony. Finally, as to criminally negligent bomicidé, it
suggested that teference be made to ordinances as well as statutes regulating’
the actor's conduct in determining hds negligence. : i Tt iR
Though the Propesed Code coatains cartain problems and ambiguities
this result is almost inherent in the task of comprehensively revising'
entire penal system. Generally, it eradicates many of the ‘difficulties’ pee-
sently existing in the law of bomicde, and for this. reason, is a vast i
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- " The scope of ‘this comment is Hmited to chapter twenty-three of the
Ze © Michigan Revised Criminal Code (Proposed Code) entitled Sexual Offenses.
g Certain offenzes that are colloquially referred to as sex offenses do mot fail

within the ambit of chapter twenty-three. Among those offenses therefore
excluded from consideration in this presentation are prostitution, obscenity,
bigamy, incest, and adultery. While these offenses are no less important than
those included in this discussion, an in depth analysis will render a more
significant cootribution than would coverage on a broader basis necessarily
relegated to superficial treatment. Offenses included in the discussion are
rape, sodomy, sexual abuse, and indecent exposure.

T
UNTAWFUL HETEROSEXTAL CONDUCT

A, Exizing Mickzin Low
Principal ameng aclawful hatercsexial acts is the ofense of rape. Fore-
ible intercourse with a woman and intercourse with a cdild under the age
of ten were rape at common law.! A series of codifications leading up to the
current Michigan rape statute? adopt the common law concept of forcible

1. Pecgie v. M=Docald, 7 Mich. 143 (1361). Ses gmmemly R. Pecking, Criminal
Law 110-11 (1957). : .

2. Mich. Pub. Acts 1952, No. 73, § 750320, Mich, Stat. Ann. § 28.788 (1954).
Any perzon wha shall ravish and carnally know any female of the age of 16 wears,
or mare, by focce and against her Will, 2 whe shall sohwfuly aod carally aow
and abese 2ny fecale under the full age of 15 years, shall be gudty of s fefony,
punisha3le by imprisonment in the stats prison for Ee or for mny term of years
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rpe and raise the age of consent to sixteen, The statute prohibits two
separate though related oFenses—forcibie rape and statutory rapa.
The drst element of forcible rape is “carcal knowledge,™ an archaic
gesignation for the act of sexual interccurse. This element of -the crime is
satisfied by any “penetration however slight.”™ Since the essence of the crime
j the nonconsensual imposition on the woman, the prosecution need only
show some penetration,? the existence of which is a question of fact for the
wrv. The zratxﬁmnon of the assailant is irrelevant, and it is universally
nald that emission is not essential to the completion of the crime.? - -

Although it is not patently clear from the statute, a man does Hot com-
it rape by having sexual intercourse with his wile, regardless of her age,
even mough he uses force against her will.? Implicit in Lbe definition of the
crime s “unlawful carnal knowledge,” an essential component of the common
1zw crime. Unlawful in this context means not authorized by law, and since
cexual relations between husband and wife are sanctioned by Iaw a man who
takes his wife by force is not guilty of rape.®.

The act must be “by ‘force and against her will”"!? As is freqaent]y the
case with antiquated statutory language, the denotative sense of this phrase
is not clear. The import of this constituent of the crime is whether the woman
was willing or unwilling. Clearly the element is satisfied where the victim’s
rasisancs is overcome by physical wolence.! However, sornething more than
the physical force necessary to the comsummation of the sexual act is re-
qum’d“ A corollary of this proposition is the law’s requirement that the
victim resist to the “utmost.”® While the law requn'ﬁ “utmost” resistance
from the victim, and if she consents or yields prior to penetration there is no
rape.} the law does not require foolhardy resistance. So if the victim’s will
i avercome by fear induced through threats of “great bedily harm, or danger

... Such amal tnowledze shail de desmed comnlete upea proof of anr sexual
senezmativn hewsver dizht

3.0 Id.

4. Id

{, People v. Rivers, 147 Mich, $43, 113 N.W. 201 {1%¢7}; Pzopie v. Scouim, 130
Vich, 320, ¢ NUW. 332 (13€2).

5. Paugcie v. Courier, 79 Mich. 366, & NW. 71 (13501, .

7. Ses, 2z, Comstock v. Stata, 14 Neb. 2835, 13 N.W. 355 (1333); d. Peopie v.
Courler, 79 Mich, 366, 44 N.W. 571 (1890).

8. People v. Pizzura, 211 Mich. 71, 173 N.W. 235 (1920) (a common law marriage
will miﬁce) However, 2 man may be convicted of rape upon his wife as prindpal to
the crime if he aids, abets or procures a.nother to coramit the physical act. People v.
Chacmun, 52 Mich, 280, 28 N.W. 296 (1328); =L People v. Fiynn, 36 XOch. 276, 55
NW. 324 (1393). : -

9. See R. Perkins, supra note 1, at 115,

10, Mich. Pub. Acts 1952, No. 73, § 7303C2, Mich. Stat. Ann. § 28"88 (1954)

*11. Moran v, Peozﬁr, ‘S M:ch 355 Li&u)

12, Id.--

13. Pzople v. G-a‘ldﬁ, 301 Lﬁd_ 258, 3 ‘I.W.Zd .5& (1941) Feop.c. 7- Cm'nﬂ..
L}I:_n. 427 (1385, ox d s ST RS -
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[1928-1930} Mzch. Au‘y Gen. Biznnial Rup. pt. I, at 136, 139,

to life or limb” the requirernent of force is fulfilled.!® The prosecution may"
introduce evidence reflecting on the victim’s mental or physical infirmities
in order that they be considered in assessing the amount of resistance re- "
quired of the victim.18 R

Tre state of the victim’s mind with respect to “unwillingness” has led
to some interesting consent problems. In a Massachusetts case the defendant .-
argued that his victim was “so drunk as to be utterly senseless,” and there-
fore his act was not “against her will” as required by the statute since her
will was inactive.!? The court dismissed the defendart’s argument stating
that the essence of the statutory language was “without her consent,” and '
since she was insensible she was not capable of consent.!® The statutory re-
quirement had been satisfied. While no Michigan case has specifically decided -
the point,’® the preceding opinicn reflects the general American rule with
respect to temporary incapacity.® y
~ Lack of capacity of a more permanent character such as idiocy or in-
sanity presents yet a different problem. The weight of authority in this coum-
try is that sexual intercourse with a woman incapable of consent by reason of
mental infirmity is rape.?! An early Michigan case, apparently still good law,
held that sexual intercourse with a mental incompetent was not rape unless
the defendant kiiew that the woman was mentally deficient.?? As a result of
this requirement Michigan rape coverage is narrower than most American
jurisdictions. Intercourse with a female patient of a mental institution is
punishable by statute in Michigan.® The statute has been interpreted by
the Michigan Attorney General to cover any female subsequent to the is-
suance of a commitment order, regardless of whether she is ever physically
confined.?* There is an obvious disharmony of reason between the case law
rule and the statutory rule as interpreted. If a man is not guilty of rape by
virtue of intercourse with a mental deficdent unless he knows that she is
mentally deficient, why should his act magically become criminal where the

15. Maca v. Peagie. 25 Mich. 333, 365 (1373): accord, Peopie v Moars, 6
Vech. 100. 10 N.Wad 505 (1343 Paggle v, Flvan, 36 Mich. 176, 33 NLW, 3oa4 (18s:t.

16, Paopie v, Marss, 123 Mich. 574, ¥ N.A. 234 (i500).

17. Commonwealth v. Burke, 135 Mass, 376, 377 (13)0).

13, Id. a2 33C31.

19. 3ut < Hirdes v. Cttzma Jrcut Tadge, 130 Mich. 321, M4 NW. &6 (191"

(dvi casel.

20. Zven though :here is av cocseat in fact aad 30 resiszaace, e offense of

rape may be committed. This is true where the victim is non compos mentis, asleep,
. ot where drugs or intoxicating drinks are used.
44 Am. Jur, Rape § 6 (1942) (footnotes omitted).

21. Ses 44 Am. Jur. Rape §3 10-11 (1942); R. Perkins, supra note 1, at 123.

2. Paople v. Crosswell, 13 Mich. 427 {1363). -

23. Mich. Comp. Laws § 750341 (1943), Mich. Stat. Ana. § 28373 (1934).

24. There is no difference in the criminality of the act between the commission of
this offense upon an insane, fetbleminded or epileptic persca who has been ordered
conSned in an imstitution but aot yet physically confived, and the commission of
the same offense upon such 1 pexson who is already acteally coefined. -
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goman has been adjudged insane but not confined? This inconsistency should
he ;e:'{)l'\r'ed-:&

Fravdulent procursraent of consent leading to prosecution for rape
aopeass in two general clazses of cases: pretended medical treatment and
oretecced usbards. There formerly existed a distinction ia Michigan, in the
medical treatment context, between consent to the act in fact, under the guise
that intercourse would somehow be beneficial to the patient’s heaith, and
consent to some treatment that turned out to be intercourse unbeknown to
the patient. The latter kind of conseat was tantamount to no consent at all,
and therefore the act was rape. However, the former kind of consent, con-
sent to intercourse in fact, was held to negate a charge of rape.”® The rule of
that case has since been overturned by statute, making it a felony to induce
iptercourse under pretext of medical treatment.*?

The somewhat bizzare cases of fraudulently obtained consent involve
the mistaken husband. Somehow the identity of the actor is mistaken for
that of the victim’s husband, as in a darkened room. The sham marriage is
a variation of the mistaken husband situation. In these cases the defendant
typically induces the victim'’s consent by staging a mock ceremony. The com-
mon law resolution of the mistaken husband cases has been exculpation of
tre defendant on the ground that the essential element of force is lacking.®®
Such instances of fraudulently obtained consent should not be placed beyond
the ambit of the criminal law. Both the identity of the actor and her relation-
ship to the actor are of determinative importance to the woman, and comsemt
resting on such mistake of fact is equivalent to no.consent at all. While the
point has never been specifically decided in Michigan, there is good reason
10 believe that such conduct will not fall within the statute®

Since the statute dces not require that the victim be chasts, a prostituta
may be the victim of rape. Evidence of bad reputation for chastity is ad-
miszinle, however, but only for the narrow purpose of reflecting on whether the
“yictim” actually consented to the act.®® Such a rule of evidence is herzlded
by Jpe 3urtority foe its wisdom because “ihe jury usually supplies the com-
mon sense wiich the law irself seems to have oveclooked at this ceint.”™

15, The mental deddency issue under the Proposed Code is discusced 1l oo, 24243

16, Memn v. People, 35 Mich, 353 (187130 /dire descipfoos of the consequeacss
of ‘aflure o subwmii ‘o incercowse so 1 e put the patieat n gmat fear, Rowevyar, would
negata conseat resiuiting in rape).

37. Mich. Comp. Laws § 750.50 (1943), Mich, Stat. Ann. § 28.233 (1962).

28, Bloodworth v. State, 65 Tenn. 492 (1372). See generzlly Annot, 31 ALR.2d
391 {1363). The common law result has been altered by statute in some jurisdicticns.
Id. at 401-12.

.19, In Momn v. Pzopls, 28 Mich. 333 (1372}, the court indicu’sd that the mistakm
husband case would not be different from the facts before the court (pretended medical
treatment) holding that force is necessary to a conviction for rape. Dictum suggesting
1 contrary result in People v. Crosswell, 13 Mich, 427 (1863}, was repudiated in Momn
15 2ITOREsUS. .

20. Pecple v. Rymo, 142 Mich 137, 111 N.W. 730 (1307): -
31. R Pericins, supva.note [, at 137,05 b e R e BRI
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* Michigan courts have carved out tw0 narrow exceptions to this rule: lack of

838 Wayne Law REVIEW

Statutery rape is an ofense designed to protect 2o
ferent from that guarded by the offense of forcible rape.
designated as a criminz! act fec the obvious purpose of protecting the pers
and feelings of females from unwilling viclation, Criminality is attached
statutory rape for the purpose of protecting females of tender years®
acts of indiscretion, the physical and scciological ramifications of whichdue
to their presumed immaturity of judgment, they do not fully appreciate. ] &
forcible rape,** statutory rape requires some penetration, and a man canngé
be charged with rape of his wife, even though she is below the statutory a
except where he aids or abets another in the commission of the act®
woman may, of course, be the victim of forcible rape even though she is below
the age of sixteen, statutory rapeé being merely a strict liability modifical
of common law rape. ’ ‘ < mn oaT ST
-+ Statutory rape significantly departs from forcible rape with respect.
the element of “force and against her will.” The cases recite in various for
this distinction by noting that for statutory rape force is either not & ne
sary element,®® jrrelevant’? or conclusively presumed.®® These recitations :
distinctions without a difference, the practical effect of which is that the actss
need not be accomplished by force nor must it be against the victim’s will.
A fortiod it is no excuse that the victim was willing or consented even whe

she was the perpetrating party or where she lied about her age®® - & '

Since the offense of statutory rape is in the form of strict ability, evi-
dence reflecting on the “victim’s” chastity, or more properly the lack thereof,
is not admissible for the purpose of establishing consent.® It has even been

held that evidence showing that the victim was 2 prostitute is inadmissible. ! 5

b o n s

chastity may be shown for the purpose of indicating that someone other than =/
the defendant committed the crime,*® and evidence showing ‘the prosecutrix
tp e a nyTphomaniac o sexual psychopath is admissible, but ocaly for the
surpose of refecting 02 T ceditdity.®

Protection of interssts parailel to those protectad by i2e smtuiary TR

33, Forchie rige and sooiory mge i fogad within the :ama FRiR. Mich,
Pash. Aoty 1352, No. 730§ 12033, Mich Stat Asn. j 23.738 119545,

33 Less thas e il e of sxieen ymas in Michigan, Ses text o statute sl qut 3
note 2 supra. Age is 1 questioa to be determined by the trer of fact. People 7. Commack,

117 Mich. 410, 26 N.W2d 924 (1947). 3 .

34. See pp. 334-37 supm.

35. See p. 935 supma.. juF mETE

35, Peaple 7. Caazier, 79 ¥Gch, 366, 368, 44 N.W. 571, 572 (1890). :

37. ‘Peoplz v. Beacett, 203 Mich, 03, 1000t 171 N.W. 363, 383 11513, :

38. People v. McDonald, 9 Mich. 149, 152 (1861). ' Rk 0

30, People v. Gengels, 218 Mich. 632, 188 N.W. 398 (1922).

19, People v. Gouletiz, 82 Mich. 35, 45 NW. 1134 {1390) ; Pzcole V. Glover, 71
Mich. 308, 38 NJW. 334 {1338}, ~. - - mts dh ¥ e S -
T 41.-State v. Rash, 27 3D. 135, 130-N.W. 91 (1911), diisg Poople v. Abbott, 57
Mich, 434, 55 N.W. 32 {1393). : ; : s T Ly

42, People V. Ruzsed. 741 Mich, 133, 215 W M (1827 07 - L AL

43, People 7. Bastizy, 330 AGch. 457, 47 Wi ad 692 {1931).+7 =
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> ather Michigan statates: carbal &
3,5, a0Q pehanel) male_ under’the age, of ffteen ¢
al kiowledge of a feiale ward, nnder the age of eightei, by her'guard
- 15 designated as 2 felony under the statute. In spite of the fact that this

ftee

rute was enacted more than ity years ago, it has never been construed
in any reported case. It shodld be noted that, except for increasing the age
it DY rwo years, this statute is a duplication of the protection affcrded by
the statutory rape provision.. o -
©" “The statute prohibiting female persons, over the agz ol fitgen, frof
indﬂdag or enticing a boy under fifteen to engage in sexial intercourse des-
tha offense as a felony. It is interesting to note that the statute has
pesn construed by only one reported case in the more than seventy years
gince its enactment.*® This statute is substantially different from the statu-
tory rape statute in that it requires actual knowledge that the victim is under
the statutory-aged? - - "o Gl - &

in Michigan, thé seduction of an unmariied woman, despite her age,’is
g felony by statute.$? Seduction is defined as sexnal intercourse the assent

to which was obtained by an inducing promise, usually of marriage.? The

essence of the criminal act is the inducement of the female to deviate from

per virtuous avenue by means of p?romise.“-Acbardingly, some inducing

promise ust be shown by the prosecution. However, a promise of monetary
compensation is not ‘enough to sustain a’conviction.™ Similarly, a promisé
4o marry the woman “§» she becomes pregnant-will not-support @ prosecd-
tion for seduction.’? The woman also must have been chaste at the time of
the seduction to constituté -a punishable offense,® but the prosecutrix is
~esumed to be chaste until the contrary is shown.* Should the defendaut
n fact marry the victim there @n be no prosecution.’ '

14, Mich, Comp. Laws § 750342 (1948), Mich. Stat. Ann. § 28.574 (1934).

o Mich, Comp. Laws } 750.339 (1348), Mich. Stat. Ann. § 28.571 (1334).

15, Psople v. Bailey, 31 Mich, 592, 67 N.W.2d 785 (1954). - )

17, The words “knowingly and williully,” as used in the statute, disclose a legis-
late intent that . . . knowledge that the boy is under 13 years of age :hail Se
essendal to the commission of the crime. -

1d. 2t 394, 67 N.W.2d at 73a.

.3, Mich Comp. Laws § 730332 (1243), Mich, Stat. Aan. § 23300 (1954).

1. Daople v. DeFore, 3 Vica. 493, 31 MW 383 (138703 Pacple 7. Miilspangd, 11
yica, 177 136831,

:0. People v. Clak, 35 Mich. 112, 116 (1876).

i1, Id. 1t 1:8-17. Buz ol Pezple 7. Cibbs, 1€ ¥Gch. 435, 38 NUW. 257 {1338) whersin
sromise i 4 gift by 1 IC yeaz oid maa 0 3 13 smz old ©d vas held suicent.

s Paople v. Smith, 137 Mica. i3, 5243, 3 N.W. 178, ™7 (1302).

53. People v. Turiom, 192 Ve, 351, 134, 133 NW. 3. 171 (19133,

14, People v. Brewer, 27 Mich. 133, 137 (1873). But this is not to say that the
Actim must be a virgin, for 2 return to a chaste life pdor to the seduction will rein-
state the presumption of chastity and suppert a conviction. See People v. Squires, 49
Mich. 487, 13 N.W. 828 (1832); People v. Clark, 33 Mich. 112 (1876). ;

People v. Gouid, 7€ Ifch. 340, 38 NW. 232 (1332). But if the defendant
thereaiter deserts his spemse after marrying her o avoid presecation be sal Le guity
of a felony under Mich. Coma. Laws § 750.164 (1948), Mich. Stat. Ann. § 28361 (1962).
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B.  Revised Criminal Code Proposals

The Proposed Code covers unlawiul intercourse in four separate sec-
tions: rape in the Arst degree, rape in the second degree,”” rape in the
third degre= and sexual miscoaduct.”

The Propossd Code restains the peohibition agaiast forcible rape, with-
out significant deviation from existing law, in language that is conducive to
uniform interpretation.® The archaic designation of “carnal knowledge”
is abandoned in favor of the term “sexval intercourse” which is defized
as having “its ordinary meaning and occurs upoa any penetration, however
slight; emission is not required.”®* .

The issue of the husband’s Liability for ravishing his wife is resolved
by defining a “female” as “any female persoa who is not married to the
actor.”82 In addition, the definition of “female” adopts the Model Penal
Code approach to situations that are closely akin to the normal marital
relationship although slightly removed in fact or in law.® For purposes of
rape prosecutions, persons living together as man and wife are considered
married and spouses living apart under judiciel decree are considered not
married.® Where the parties have been living together as man and wife there
appears to be no good reason to impese criminal sanctions based on the
artificial distinction between a de facto marriage and a solemnized marriage,®
especially in view of the Proposed Code’s removal of the criminal sanction
from adultery.’® The reasons for eliminating the possibility of a rape accusa-
tion where spouses ace living apart without the beneft of judicial decrze
include the substantial possibility of resumptioa of sexual relations and

$5. Mich. Rev. Crim. Code § 2310 (Final Draft 1967).
$7. 1d. § 2311
58. Id. § 2312,
59, Id. § 23Cs.
50. (1) A male is guilty of rape in the first degree if:
(a) He angagas in sexnal incerconrse with 1 female by forchle compulsivn; or
(3} Ee emgages n sexual ntercourse g 1 jemale who s incapasie of
comsens Dy ceascn of Seing paysically selpiess; ar
i (c¢) Ee ezgages in :exual interoourse with 2 female who is less than 1l reass
al

d § 51

j1. Id. § 2501ia).

32, Id § zea{d).

53. Model Penal Code § 1135.6(2) (O@cal Drait 1952). See also N.Y, Pea. Law
§ 13000, Comment at 271 (however a judidal separation decree is irrelevant so long
as a valid marital status exists).

54. Mich. Rav. Crim. Code § 2301(d) (Final Draft 1367).

63. See Peopie v. Pizzara, 211 Mich. 71, 178 N.W. 235 (1920) ; State v, Ward, 204
S.C. 119, 23 SR Id 733 (1%44); Mocel Pamal Code § 207.4, Comment (47 2t 243 (Tean
Draft No. 4, 1953).

66. The aduitery and cohabitation statutes are for practical purposes dead letters.
... The threst of ininvoked penalties is an ampty one, and full enforcement would
20t be tolerated. . . . {11t is preferable to dliminatz the 3ctica of aiminal law coatrnis
on the marriage momls of Michigun, : :

Mich. Rev. Crm. €ade § 7010, Comment at 493 {Fical Draft 1967).°

— 8 - . § ol o,
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ceconciliation, coupled with the danéer of fabricated spiteful charges.®
iseing law i3 retained under the Proposed Code by randering a husband

B

@ ur serarafe 'y

3 d?g-‘-e st gable, 35 2 Qrﬁ:‘:cipal to the oﬁen;,:e, -;p:-here ha sclicits, aids or abets another
: =, TRpe i :p the commission of rape upon his wife.®

i L. LR : The Propesed Cede's substitution of “iorcible compuision” for the
‘ast forable rapey it £% . resent requirement of “by force amd against her #ill” is questionable.
aze that is condug W

The draitsmen are to be applauded for their effort to define “forcible com-
uision.™? Under the existing statute there is no statutory definition for
apy force and against her will” The case law has forged the descriptive
jerm “utmost resistance,” but this requirement is sufficiently ambigueus to
(mit a construction that the victim must have been physically incapable of
additional struggle against the assailant.™ The uncertainty inherent in the
parration of such a standard to the jury is obvious. It is doubtful that the
proposed Code’s description of “forcible compulsion” as “physical force
that overcomes earnest resistance” is any improvement over “utmost re-
gstance.” In fact the very purpose of the definition, a clearer proscription,
is probably jeopardized since the trial judge will not have the benefit of
case law interpretations within which to structure his chargs to the jury.
A second ambignity with respect to the definition of “forcible com-
pulsion” is whether the test is to be objective, a reasonably prudent woman
pnder the circumstances, or subjective, the actual apprehensicn of the
victim under the circumstances, Since the proffered definition is identical
to that contained in the New York Penal Law it seems reasonable to assume
that the drafismen {otend the same interpretation as that zet out in the New
York Penal Law comments—a subjective test.”? A choice between these
criteria requires a balancing of the policy favoring an assurance that the
resistance is not feigmed, half-hearted or ambivalent, against the policy
fayoring protection of women from serious bodily injury through the fadli-
tation of prosecutions. The choice is admittedly a value judgment, but it
is submitted that jt is better to protect the interests of timid females at the
possible 2xpense of the aggressive male.™
Tae iollowing dedsnition would Ze both meez meaningidd o a jury and
cleacly adouon the subjective test:
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57. Madel P2nal Code § 074, Comment {4) at 245 {Teac Dmft Na, 4, 933,

3es 2ico Frazier v State, 43 Tex Com. 142, 38 SW. 754 (i5Cs5).

33. Mica. Rev. Com. Coda § 413 (Fieal Draft 1987).

32, *Foocble comgnidon” means physical force that svertcmes eamest ssistanes;
or a threat, express or implied, that places a person in fear of immediate death or
serious pbysical injury to himself or another person, or in fear that he or another
person #ill be immediately kidnapped.

id. § 230i(h).

0. Model Pemal Code § 2107.4, Commment (5) 3t 245-47 (Tent. Draft Na. 4, 1533)
e generally” Nots, The Resistance Standard inm Rape Leygisiadion, 18 Stan, L. Rev,
580 (1866).

71. The definition “does not require the victim to have ‘reasonable cause to believe’
that the actor #il carry out ais threae™ NY. Pen. Law § 13C.00, Comment at 273.

72. Model Panal Cade § 1074, Commesnt (8) at 247 (Tent. Drmaft No. 4, 15535).
But se= Nate, supra notz 30, at £33, :

b, Ses asy NV, Paa.
lecree is irrelevant so

i e
11920} ; State v. Ward, 20473
Zomment 4} 2% 24575‘3‘;
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I-‘ordble compulsaon means physical force that overcomes resxstance at.la.st
as great as the maximum resistance the victim could offer under the circum.
stances to prevent penetsation while avoiding serious risk of death or serious
physical m)ury to the victim or acother person, n, including the seriocs dsk
that the victim or acother person will be immediately Kdrapped™

The risk of death, imjury or kidnapping oi another resson is _akan iato
accouat, as it is under the Propcsed Code'’s deﬁnition, for the purpose of
clarifying whether a2 woman who submits to intercourse as a result.of risk
imposed upon another is the subject of a rape.” There is apparently no gocd
reason to distinguish between the aggressor who compels submissien by
threats directed against the victim personally and the aggressor who compels
submission by the imposition of risk of serious harm on another.

The “state of the victim’s mind” issue is approached by the Proposed
Code in a most comprehensive fashion and with a most interesting distine.

‘tion Sexual intercourse with a woman incapa.ble of consent by reason of

bemg physically helpless™ is classified as rape in the first degree, while
intercourse with a woman incapable of consent by reason of mental defec:™
or mental incapacity™ is classified as rape in the third degree, The appareat
dxstmct:on, upon which the disparity in punishment assigned these offenses
is based, is the difference between volitional, although unreasoned, activity
and non-voht.onal activity, Where the intercourse is non-voht.onal 2.,
physical helplessness, there is no conscious acquiescence and no consent
by definition; the aggravated character of the act merits rape in the first
degree. Where the intercourse is volitioral elthough umreasoned due to a
permanent or temporary mental infirmity, i.e., mental defect or mental in-
capacity, there is a conscious acquiescence amounting o consent in fact
but for policy reasons not consent in law; the less aggravated character oi
the act deserves a lesser penalty. The assessment of penalties commensurate
with the grievousness of the act makes good sense. Where the victim is

i3

73. Cf. Note, supra aocte 70, at §84-3S, 633, The kidnaping provisicn is derived
froxa the Model P2nal Code. Its inclusion is desivable bYecause the threat of adducticn
i3 no less fear irduciag than the treat of phyvsical mjury.
(Flormerly wa wmied i the lormuinden with =gaxl to Irst degmes lefozies to
embrace kidnapping threats. Since, when we came 0 drait our didrapping provisions,
we hdnotmk.:m:.oimvmng’mmn the irst cegree, it Decame necessiry %o
pravice srpreniy ot x.dmpcmg

Meadal Puenal Code § 313.1, Comment at 13 (CEcal Dt 1952).

74, E.z. mother summta to save her child Mode! Pral Code § 2074, Commen:
(6) at 247 (Tent. Draft No. 4, 1953). Girl submits to save the Life of her escort. State v.
Clsen, 138 Ore. 666, 7 P2d 792 (1932).

75. “‘Physically helpless’ means that a persom is unconscions or for any other
reason is phbysically unable to communicate unwillingness to an act." Mich. Rev. Crim.
Ccde § 2301(g) (Final Dmait 1937).

- 78, Mmulu:xa:tndznnedu amtzltﬁwsseorde‘ect which readers hixz
incapable of appraising the nature of his conduct.” Id. § 2301(e).

77. Mental incapadity is defined as “temporarily incapable of appraising or contro!-
ling his conduct owing to the midzence of 2 parcotic or imtoxicating substanes administered
%o him without his cotsead, or to myome:actcommt:eduponhmwnbcctmsmt
I1d. § 230140).

3

-




YIEW

that overcomes resistang

itic Ud offer under the”
ing us risk of daath or
persty, including the zed

immediately Kdnapped 1372

£ )
7 of inothar person is:'_;e!‘k‘
<e's definiting, for the pix
5 to intercourse as a resglt ¢
rape.™ There is apparently
sssor who comrels submisih
ally ard the aggressor who'
erious harm on ancther,
sue is approached by the !

incapable of consent by n
as rape in the first degr
»nsent by reason of meutal-«"

; - ‘}‘l‘

intercourse is non-volitipn
ious acquiescence and no'
of the act merits rape in i
2al although umrsassned ‘g
7, i.¢., mental defect or men
nce amounting to comsent’
v; the less aggravated charg
sessment of penalties commens
- good sense. Wherz the vi

- kidnaping prevision is

iradie bemause the thoeat of
a2l mpurr, :
h remed o Brst degume
me to drait our kidnagoing proy
2e frst degres it bemomse geces

Bcal Dot 1962).

5
*erson is unconsclous or for amy
villingness to an act.” Mich, Réw,

i disease or defact which remd
.ct.” Id. § 2301(e). )
-rarily incapable of appraising or sogls
¢ or inloxieating satstnce adming

xomitled wren him without sl

ot

‘CosrENTS 1 7T

943

‘apelpless” the actor is acting with the same disregard for personal safety
5 a forcible rapist. However, the magnitude of the disparity in penalties is
3 value judgment. Suffice it to note that first degree rape is punishable by
- izdetarminate term with a maximum of twenty years,™ and third degrze
ape carries 1 penalty of a definite term with a maximuam of one year.™
There is, bowever, a notable ambiguity in the Propcsed Code’s treatment
of this area. Since the definition of mental incapacity excludes those indi-
viduals who administer intoxicating substances to themselves, except where
the act is accomplished by force or the victim is uncoascious, no conviction
may be bad for intercourse with an individual so incapacitated. Whether an
ipdictment for sexuval misconduct would be appropriate is open to specq]a.ﬁon
25 that section prohibits intercourse “without her consent.”® Lack of consent
s dedned as “incapacity to consent,”? a drcular definition for this purpose,
As pointed out previously, the “self-intoxicated” case has never been specif-
jcally decided in Michigan®2 Presented with an opportunity, the' legislature
should declare the position of the law with specificity. Where the intoxicated
vicim offers appropriate resistance and the assailant sucessfully overcomes
that resistance, an indictment for first degree rape is proper, Similarly, where
the victim’s cognition has been reduced to a state of dormancy, an indictment
for first degree rape should lie as the victim is physically helpless (uncoa-
scious). The circumstances applicable to consideration here are those in
which the woman does not offer active resistance although she remains con-
scous. Where the mature woman bhas voluntarily reducad her inhibiting
mechanisms to a state of ambivalence, especially where she engages in joint
indulgence in drugs or liquor, it is ludicrous for her to claim later she has
been raped. “Conditions afecting only the woman’s capacity to ‘control’
herself sexually [should] not involve criminal liability,”83

The Proposed Code’s position with respect to the casss of fraudulently
obtained consent is not clear from the comments. It is assumed that the
draizsmen advocate a general repeal of existing criminal statutes including
the statuie Covering cretended medical treatment. Whers the wictim coasents
0 seme Jedical trzaimear thar in fact tiwas out to Ze intercourse, un-
sezacwn to the patient, the act wouid fall under the sexual misconduct
secion siace the act of intermourse was “withoue her copsent.™ However,
¥aerz ie victm does comsent to intsrconrse iz fact, although she is mis-
zken 23 10 soqme cofiateral {act, it is not pessible o umequivocally declars
the state of the law under this formulation. In this category of cases are

78. Id. § 1401,
79. Id. § 1415,
0. Id. ¥ 305{D{a). 2 :
T31. Id. § 23:0(2)(b). Note that the definition of mental incapadity includes only
intoxication procurred without the victim's consent. Id. § 2301(f).
82. See p. 936 & note 19 supra. W
33. Moce] Penal Code § 1132, Comment at 144 (CEdal Demit 1562). Ser 2o
Madei Panal Code § 2074, Comment (7) at 243 (Tt Drait No. 4, 1853). §
34 Mich Rev. Crim. Code § 2305(1)(a} (Final Dmit 19437 ); see p. 537 supra.
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those where the woman engages in intercourse under the guise that it will 7
be beneficial to her health, or with a man whose identity she mistakes for
that of her husband, or with a man she mistakenly believes to be her busband
as a result of a sham marriage. Under existing case law these fact situations "¢
would rot support a coaviction for rape due to the lack of {orca.®® Presumably, . .
the absence of the element of force from the sexual misconduct sectien ~
would liberate these cases from the restrictive position of existing law. Since -
these collateral facts are essential to the victim's grant of consent, the actor
who obtains consent by virtue of fraudulent misrepresentation of such col-
lateral matters should zot be free from criminal Hability. The uncertainty "
here present should be resolved by supplementing section 2305(1) with the
following provision.

(1) A person commils the crime of sexual misconcuct if:

(d) Beingamaleora female, the actor knows that the other persoa is unaware
that a sexual act is being committed upon that person or that the other person ;=
submits because that person falsely supposes that the actor is that persen's
spouse.3® w tE H 3
This provision requires knowledge on the part of the actor, excluding cases
of mutual mistake. -,

The Proposed Code offers 2 number of significant and long overdue
alterations in the area of statutory rape. Initial among the proposed changes -
is a subclassificaticn of offenses on the basis of agze disparity belween the
male and female, assigning penal sanctions accorcingly. Aa izdividual less
than fifteen years of age is not subject to criminal responsibility, but rather
his conduct falls under the Juvenile Code and the jurisdiction of the probate
court.3” The scheme is tabulated below for coavenient reference in con-
junction with the ensuing discussion.®

Victim's Actor's Madmum
Age Aze Pagalty \
! 'lass than 11 '3 1ad Jver 20 yearss (felony)
l 1i to i+ 13 1ad ver 5 years {felony)
1! %0 14 15w 83 - GQ days {rmizdemeanor)
14 w0 16 2t and aver 1 yaar (misdemeanar) :
14 o 19 13t 21 20 Zays /misdemeanor;

The Proposed Code retains coverage equivalent to e comaen law
by speciiying that intercourse with a child less than eleven years oid is rape

3. Ses p. 937 & notes 13 & 29, supm.

36. See Model Penal Code § 113.1(23{e) (OFdal Draft 1962). It should e noted
that the penmalty under the sexual misconduct secticn {maTmum ainety days) is cou-
siderably less severe than the penalty under existing law for imtercourse under pretense
of medical treatment. Mich. Comp. Laws § 73030 [1948), Mich. Stat. Ann, § 28283
(1962) (maximum te2 vears).

a7, XMich. Rer. Com. Code § 701 {Fzal Draft 1967).

23 See genesally Mz Rev. Csim. Code §§ 2328, 231012 (Fimal Drait 1367).
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in the frst Flegree.“ A sexual experience of this nature, with a child who
Jlmost certainly has not reached puberty, is a risk in the order of the highest

gm':udef"’ t_hat reflects a “most dangerous aberration of character and
jhrest to public security,”! deserving of severe penal sanction. The remain-
e crovisions coostitute 2 more comglex system for covering conventicpal
qatutely Tape. '1j'5e otvicus import of this graduated scheme is that the
greater age disparity merits a more severe sanction.

Recent penal law revisions in other jurisdictions have adopted graduated
ohemes of statutory rape offenses.” The Michigan proposal places primary
emphasis on three arbitrary age classes of the female, considering the male’s
age in 20 incidental fashion. The Model Penal Code appreach,®® lability
p,e.jjcated on age differential as a function of the male's age with respect
1o the female’s age, seems simpler, more rational and more equitable. Where
the Jemazle is between the ages of eleven and sixteen and the male is more
than four vears older than the female the offense would be a felony; but where
the age disparity is four years or less the offense would be a misdemeanor, -

The rape offenses scheme provides coverage equivalent to existing
statutes on carnal knowledge of a fernale ward and debauching a male under
fifteen. The two significant changes in this area are the age alterations and
sharply reduced penalties for both offenses. Debauching a male under fifteen
is currently a felony punishable by imprisonment for a maximum of five
years.® Such conduct would fall under the proscription for sexual mis-
conduct which makes it a misdemeancr for a female to engage in intercourse
7ita a maie under the age of sixteen®® (minety day maximum). Carnal
krowledge of a female ward under eighteen by her guardian is a felony pun-
ishable by imprisonment for a maximum of ten years.®® Under the Proposed
Code this coaduct falls squarely within the statutory rape scheme set out in
tee table 2bove, the nature of the ofense being dependent upon age disparity.
However, there is 4 noteworthy exception in that consensual intercourse with
females over sixteen does not subject the actor !n criminal liability. There
poears to be no good reascn to extend the age Nmit of statutory race to
sighizen simply Decause the femzle is 1 ward of the actor. The aze of consent

Janrg H

5;-;01-_.-'d 3e depeadent ugea sexrzal and psychciogical maturity rather chan
the fotm of legal relaticnship.

The drafismen recnmmend rapeal of the saduction statuzs indicazag

39, Id. § 23101 de).

30. See Chaneles, Child Victims of Sexual Offenses, 31 Fed. Prob. 32 (June 1557).

91. Model Penal Code § 207.4, Comment (1) at 242 (Tent. Draft No. 4, 1935).

9. See Minn. Stat. Ann. § 617.02 (1964); 6 NM. Stat. Ann. $§ 40A-9-3, 4CA-9-¢
(1983); N.Y. Pen. Law §§ 130.20-35.

93. Model Penal Code § 2133 (Cffical Dra®t 1362).

3. Mich. Comp. Laws § 750339 {1948), Mich. Stat. Ann. § 13,571 (1954). See p. 939
supra. '

95. Mich. Rev. Crim. Cede § 2305(1)(b) (Final Draft 1567). Section 2330(3)(a)
deems 2 petson incapabie of consent if under the age of sxtesn.

93’;&. Mich. Comp. Laws § 730342 (1948}, Mich. Stat. Ann. § 78574 (1954). See
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that “[r]oughly equivalent protection is provided” in the chapter on sext
offenses®® This statement is unfounded since inducing intercourse by promis
{s not punishable under the Proposed Code’s provisions. Howaver, repeal
should be urzed on the basis of the policy that provoked the legislature to.
expunge all civil actions for breach of promise to marry and seducton of
persons eighieen and over,™ ie., the danger of frandulent claims without g
corresponding good reason for retaining the statute. e

One of the most important of the bids to alter existing law is the section
providing for the defense of mistake of fact with respect to the capacity
to comsent.™ The general American rule that mistake of fact is Do defense
to statutory rape, in spite of the prosecutrix’ misrepresentations'® or de-
fendant’s eforts to ascertain the true facts,'®! has for years been severely
criticized in legal texts and jourpals.!®? American adherence to this “no
defense” position is in sharp contrast with European law and evea our
own general principles of criminal law.}%* Howevery the rule has in recem
years suffered encroachment by statute in Illinois, New York and New
Mexico,!* and by judicial edict in California in People v Hernandes®s ;

It is widely recognized that there are instances of statutory rape where
it is the male who is the “victim” of a sexually sophisticated female!®® whose
physicat appearance is woefully misleading; that recidivism among statutory,
rapists is nonesistent; and that the statutory rapist is generally not an ab-.
normal youth who represents a threat to public security as does the classic -
rapist.!97 Relations with females who appear to be chronologically mature -
violates only scdial and religious conventions that are wdely disrezarded, and
does not violate our traditional principles of criminal culpability, particularly
the principle of mens rea.!% : A

However, the Proposed Code advocates a subjective test in line with
the Hzrnandes case. The reason for allowing the defense of mistake of fact

37. Mich. Rev. Crim. Code § 23035, Comment 1t 132 (Final Drait 1967).

28, Mich. Comp. Laws § 531301 (1943), Mich., Stat. Ann. § 23191 (1937).

30, Mich, Rev, Crm. Code § 2331 {Fnal Dmift 1967).

0. Pacple 7. Lewelyn. 14 DN 106, 45 NI, 139 {1334} Farred v, Siate, (32
Tez. Chm. 433, 215 5.%.2d 528 (1343).

101. Manning v. State, 43 Tex. Crim. 302, 45 S.W. 920 (1901).

0z, Ten 2z, Myers, Resocable ¥stake of Age: A Nesded Defense o Smitory
Raze, 34 Mich L. Rav. 105 {1965}; Comment, Fordhle and Samtory Rage: Aa Ez-
aierazon af the Jremton ind Chjestives oi the Comsent Sexmdacd, 32 Yae L], 33 (1982).

103, The pcmordial concept of mens res, the guity mind, expresses the principle

that it is not conduct alone but conduct accompanied by certain specific mental states
which concerns, or should concern the law.

People v, Hernandez, 61 Cal. 2d 529, 332, 393 P.2d 673, 675, 39 Cal. Rptr. 361, 263 (1964).
See also Myars, supra note 102, at 106-07.

14, T Aon. Stat. ch. 33, § 13-400)41) Saith-Tod 158) {reasonable belied) ]
& N2M. Stat. Aan. § 40A-9-3 (1953); N.Y. Pen. Law § 120.10.

105. 61 Cal. 2d 529, 393 P.2d 673, 39 Cal. Rptr. 361 (1964) (subjective belief).

106. See McGeorge, Saxual Awaulis on Children, 4 Med. Sd. & L. 245 (1364).
e, Ses Myvars, supra zote 102, at 122-235 1nd anthocities Cied therein.
©© 18, See mods 103 supex. Cf. Model Penal Code § 207.1, Comment 3t 06-07 (Teat
Drait No. 4, 1855). : : nrhe ’
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js the avoidance of injustice where the *victim” holds herself out objectively
as 3 maiure female. Where a male engages .in. sexual #elations. with-a
female Who appears to be over the age of corsent, the law confers a
narsh realization on the innocent mind of the defeadant by later coavicting
nim of rape. On the otker bard, the policy of the sratute is to pretect imma-
wre females from their own immaturity, This policy is anhanced by faclitat-
jng prosecutions. The existence of either a subjective o an objective defense
of mistake of fact dilutes the policy of tha statute to some extent, but an
objective standard at least requires that the defendant’s belief ke reasonable.
Since the defendant’s belief is to be based on the objective appearance of
the female, it is not too much to ask that the defendant’s interpretation of
that appearance be objective. The best recondliation of these competing
interests is an objective standard. To demand of the defendant that his belief
be reasocable at least approaches traditional principles of culpability without
abrogating the basic policy of the statute. It should be noted that 'the
defendant’s burden of establishing the defense will become increasingly- more
difficult as the age of the victim decreases. For this reason it.is urged that
section 2331 be altered to encompass only reasonable mistake of fact.10? ...
The mistake section applies also to incapacity by reason of mental defect,
mental incapacity and physical helplessness, These modes of incapacity are
sot significantly different from incapacity by reason of age in that they are
based on parallel policies. Therefore, the preceding discussion applies equally
as well to these forms of incapacity,

C. Analvsis

The Proposed Code’s coverage of forcible rape generally retains current
coverage while attempting a resolution of axisting ambiguities through com-
prehensive dednitions, The proposal is successful in promulgating a ratioral
scheme enhanced by precize definitions, with three exceptions: the defdnition
of “lorcible compulsion” should be more comprehensive and establish clearly
whetaer it i3 3 subjective or objective tast; the defmiticn of incagacicy to
¢osent With respect 'o sef-induced intogicatzica shonld se speciic; and the
existence of doubt regarding the cases of fraudulently obtained consent should
Se rescived by adding a specidce provision.

The statuiory rape Sropesal is 2 wal rezscped acd loaz overdue medi-
caciom of existieg law, The intoductcs of the graduaied offzase scheme,
while it could be simpler and more equitable, is certainly an improvement.
The defense of mistake of fact brings the offense of statutory rape within the
general prindples of criminal law, but a reasonable mistake test would be
more appropriate than the proposed subjective test. o

« Therz are, however, other consideratioas relevant to heterosexral ofenses
not noticed in the Proposed Code: defense of prostitution in statutory rape
actions, corroboration of charges and a restrictive statute of limitations, The
statite of limitations and corroboration are reserved for later discussion,

109. But s Tsrael, The Process of Pesal Law ReformA Lok at G Propoecd
Mictigaa Revised Crimizal Code, 14 Wayus L. Rev. p. 177 mipra, 1€ £6.% o0
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Since the offense of statutory rape is predicated upon the necessity of
protecting the virtue of immature females, inquiry into the virtue or chastity
of the victim would be anomalous, However, it is incongrucus to hold that
the statute exists for the protection of prostitutes!?® A gocd example of the
potential injustics is provided by a New York case!!l whersin the defendant
was convicted of statutory rape of a female who operated out of a hotel
room as a prostitute. The woman had in fact previously been convicted of
prostitution, testifying at her trial that she was twenty-thres years oid.
Illinois provides a defense of prostitution against a charge of statutory
rape.l1? Where the young girl has so far departed from sexual norms that
she enters into relationships on a commercial basis, the purpose of the statute
has failed with respect to that individual. Having failed in its purpose, the
statute should not be operative in favor of prostitutes who subsequently de-
cide that they have been raped. Accordingly, the lead of Illinois should be
followed in establishing prostitution as a defense to statutory rape of
females between eleven and sixtesn. Prostitution in this context should be
defined as sexua! intercourse in exchange for compensation rather than
mere promiscuity.!’® The reason for defining prostitution in-this manner is
to minimize the possibility of “oath helpers,” individuals that swear i
prior acts of interccurse simpiy to assist a comrade.

III
UN1Aw?rUL DEviaTE SExvaL CoNDOCT
A. Existing Michigan Low

Principal among the prohibitions against deviate sexual conduct is the
offense of scdomy. Ths crime derives its name irom the ancient city of
Sodom, reputedly destroyed for notorious unnatural sex practices in viola-
tion of the bitlical edict “theu shall nct lie with mankind, as with woman-
Yind."13¢ Michigan’s satutory proscription of sedemy, due o it vazue
staintory dendnition. has Tess held w adept the commen law crime of
sodomy. 'S Az a resuif, tae sodomy statute covers penetraticas of animals
and humans 27 anum but 2ot Jer 35,18 and the nule of an easly Michizun
case that emissica must be showa, has besn overturzmed by 2 subseguen:

119, Ses Plostows, Sex Offenses: Tae American Legal loatent, 25 Law & Con-
temp. Prob. 217, 222 (198Q0); Madel Penal Code § 2074, Comment (13) at 234 (Teat.
Draft No. 4, 1955).

111. People v. Marks, 146 App. Div. 11, 130 N.¥Y .S, 524 (1911).

112, 0L Ann. Stat. ch. 38, § 114(b)(2) (Smith-Hurd 1964},

113. But see Model Pamal Code § 213.5(4) (C@®cal Draft 1362). -

114, Lewviticus 13:22. See generzly 48 Am. Jur. Sodomy §§ 1-7 (1943).

115. “[Tlhe abominable and detestable crime against nature either with mankind
or with any animal . .. .” Mich, Pub. Acts 1952, No. 73, § 750.153, Mich. Stat Ann.
$ 23353 (1962). Ofenses declarsd in zemeral statutory languazz adept e commea law
for particularization of the clements of the ctime. Peopie v, Schmitt, 175 Mich. $75,
(367 NLW. T4 €1336). : 17 )

115, People- v, Dexter, 3 Mich, App. 247, 148 N.Wad 915 (1967).
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statute.!!? Other statutory enaciments, carrying identical penalties, prohibit
acts of “gross indecency” between persons, regardless of sex, in public or
orivatet!® Regrettably, the judiciary has not besn disposed to relate the
mesaing of the legislative dipher “gross indecency” with 12y specificity. The
supreme court has held that an indictment in the form of the statute is
sufficient to appraise the defendant of the charge against him since “[t]he
common sense of the community, as well as the sense of decency, propriety,
and morality which most people entertain is sufficient to apply the statute to
each particular case . .. % The gross indecency statutes are not uncon-
stitutional for vagueness,'® and as such probably cover every conceivable
form of sexual activity that any substantial group of individuals considers
indecent,

The most that can be said of the current status of Michigan law with
respect to deviate sexual conduct is that it probably prohibits any and all
sexual activity, in public or private, heterosexuval or homosexual, cther than
conventional petting or coitus, Consant is, of course, no defense,

B. Revised Criminal Code Proposals

The Proposed Code’s coverage of deviate sexual conduct would work
sweeping change in the law. Criminality would attach cnly to nonconsensual
conduct, assessing penalties in accordance with the degree of aggravation or
aze disparity in a maaner ideatical with the a’orementicaed rape provisions,

The unwieldy and unnecessarily vague phrases “abominable and de-
testible crime against nature™?! and ‘“‘gross indecency™2? are abandoned
in favor of the phrase “deviate sexual intercourse,” which is defined as
“any act of sexual gratification between persons not married to each other,
involving the sex organs of cne person and the mouth or anus of another, 123
This retreat from the use of language, borrowed from another era,'?4 that is
repugnant to medern theory of constitutionality,'®s is to be commendad.

e e

17 10t shall not be necssmary to prows amissica. 2av sexal penetmatien, how-
aver sfighc shail be deemmed sufident .. . .7 Mich. Pub. Acts 1952, No. 73 § 730.139, Mich.
Staz. Ana. § 18336 (1982), overturning Pople v. Hodgiin, 34 Mich. 27, 53 N.W. 154

wE

3
i
{1892). )
113. Mich. Pub. Acts 1852, No. 73, § 750333, Mich. Sta= Azn. § 23370 (1351) i
[ac7s Jeftwean male persons). Mich. Pub. Acts 1952, No. 73, § 730.333%2, Mich. Siat Aan, @

§ 283701 (13%4) ({acts between female persons). Mich. Pub. Acts 1952, No. 73,
§ 730.333b, Mich. Stat. Ann. § 28.370(2) {1954) (acts between males and females),

119. People v. Carey, 217 Mich. 601, 602-03, 187 N.W. 251, 262 (1922). The court
quoted with approval from an earlier case that “[c]ourts will never allow its [de] records
to be poliuted by bawdy and obscene mattars” Td. at 603, 137 N.W. at 282,

120. Peosie v. Dexter, § Mich, App. 347, 148 N.W2d 1S (1567).

121. Mich. Pub. Acts 1952, No, 73, § 750,158, Mich. Stat. Ann. § 28.333 (1962).

122, Mich, Pub. Acts 1952, No. 73, § 750.338, Mich. Stat. Ann. § 28370 (1954);
Mich. Pub. Acts 1952, No. 73, § 7503332, Mich. Stat. Aan. § 13.57G(1) (1954); Mich.
Pub, Acts 1352, No. 73, § 7303385, Mich. Stat. Ann. § 23.370¢3) i334).

123, Mich. Rev. Cdm. Code § 2301{b) (Final Draft 1967).

124, “[Tike infamous crime sgaingt asturs, commitied sther with man or beadt
... " 4 Blackstene, Comumenturies #2185, ! i - :

125. 1f the staruie were 3 new ome, it wonld te olviously unconstitufiesal jor
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The most severe penalty (twenty year maximum) under the graduated
scheme is assigned to deviate sexual intercourse by forcible compulsion, cr
with a persca physically belpless, or with an iafaat vnder eleven years of
age.1%® The definitions of physically helpless and foecible compulsion are the
same in this context as for rape.}3® As in the case of rape, sexual impositions
by force, or upen physically incapacitated persons, or upon children. of ex-.
treme immaturity are extraordinarily dangerous to the individual victim and
a serious threat to public security, deserving of severe sanction. The re-
maining sections- covering deviate sexual intercourse correspond to the
system of statutory rape provisions.}?8 o - :

Victim's Actor’s . Maximum
. Age .. Age PR Pepalty
less than 11~ © " 15 and over -+ 20 years (felony) Pt
11 to 14 . 18 and over .- < ¢ V. § years {felony)
1ltots. .. . -1Stol18 .. o o days- (misdemeznor) -
14 to 16 21 and over 1 year (misdemearor)
14 to 16 15 to 21 . ., 90 days (misdemeanor) -

This graduated scheme, based on age disparity, follows that adopted
by New York in its recent penal law revision.!?® The systematic concept
was Sormalized in the early drafts of the Model Peral Code based on the
theory that it is advisable to deter seduction of the young by older perverts,
with relatively harsh penalties, while avoiding attaching serious criminality
to occasional experimentation between adolescent contemporaries.!3® Empiri-
cal evidence, such as there is, tends to justify this distinction. The famous
Kinsey study indicates that nearly sixty per cent of the male population in
America has had some sort of homosexual experience, usually in their youth,131
While the magnitude of Kinsey's figures has been questioned,’3? there can
be little doubt that iis sstimares bear a significant relationship to actuality.
Surely no one wouid contesd thar such passing sexual axperimentaten by

vagueness, The focmer concera for the jfenfings of those reading the stammte las

7islded to the pecmsity thal an ndicted persce know of what e 8 arged

Fapbenisms have 20 piacs o Timinal starates,

Perkins 7. State, 234 F. Supp. 333, 336 (WDN.C. 1364),

126. Mich. Rev. Crim. Code § 2315 (Final Draft 1967).

127. The definition of forcible compulsion is open to the same criticism here as it
-was in conpection with rape, it being of no consequence that the victim of deviate sexual
intercourse may be male as well as female. See pp. 941-42 supra.

128. See Mich. Rev. Cm. Code 1§ 2308{1) (), 1318-17 (Fimal Draft 19677, It s of
no consequence to the comparison that the victim of deviate sexaal intercourse may be
male as well as female. See pp. 944-45 supra.

129. N.Y. Pen. Law $§ 13020, 130.40-50.

130. Model Penal Code § 3075, Comments (33-(4) at 230 (Tent. Draft No. 4, 19353

131. A Einsy, W. Pomercy & C. Martin, Sexval Bebavior in the Human Mz:
371 (1948). .. .. T T T ST
" 132, Seée N:SU Joha-Stevas, Law and Morals 29-3 (1564) ; Whesler, Sex Offemses:
A Sociological Critique, 25 Law & Contemp. Prod, 253,784 (19603, = 7. . %
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meching approaching sixty per cent of the population is deserving of penal-
s squivalent to the most heinous of crimes.

Deviate sexual intercourse with persons incapable of consent by reason
of mendi ncacaclly is classified, as in the rape <vaiext, 2s a Class A mis-
demeaaorm (one year maximum). The discussion in the rape section par-
alleis the considerations relevant here.!** It should also be noted that the
defense of mistake of fact is available in deviate sexual intercourse prosecu-
vions a5 well as rape prosecutions and consequently open to the same criti-
dsmii!ii

The most important alteration of law under the propesal is the elimina-
tion of criminality from deviate sexual activity between consenting adults
in privaze. The premise underlying this position is that it is not a proper
function of the crimiral law to regulate private morality,!3® a premise to be
examined in detail in the following section. Accordingly, the Proposed Code
would punish homosexual activities accomplished by compulsion, perpetrated
on the young, or displayed in public!®? even though consensual, while rele-
gating the control of private morality to religious and sociclogical institutions.
This view reflects a philosophy that has been extremely popular in legal
texts and journals but apparently not among the legislatures. Illinois is
presently the only jurisdiction that exempts homosexual conduct, between
conseating adults in private, from criminal liability.3® The recent penal
code revision in New' York retained the prohibition against consensual
scdomy,™®? but the penality for violation (ninety day maximum)® is in
sharp contrast to the existing Michigan penalty (fifteen year maximum).!4?

133, Mich. Rev. Crim, Code § 2317(1)(a) (Final Draft 1567).

134, See pp. 34243 supra.

133, See pp. 746-47 supra.

36, Mich. Rev. Crim, Code § 2317, Comment at 186 (Final Drait 1967).

127, Public bemasexual disclays are covered v the Progesed Cade’s srovisoas for
‘oitering. Td. § 334201){2), zotwithsianding the statement ‘hat mch zanduct is “lacluded
a the ooeepe of fsordedly csoduct” Id. § 3373, Commen: 1z 147,

133, O Ann. Stat. ch. 38, §§ I1-1 to 11-20 (Smith-Hurd 1564). The Model Penal
Jode regeviers srigially adoptad this pesiica Yut the zeacosal was defsated 37 the
soundl

Scme members believe that e Reporters’ pesifon s e mHomal sce but thar it
wauld e temily unaccepiabie o Amercan legislazures and would prejudice accepance
of tie Code generally., Other members cppose the positicn . . . on the ground that
godomy is 2 cause or symptom of moral decay in a sodety and should be repressad
y law, .
Model Penal Code § 207.5, Comment (1) at 276 (Tent. Draft No. 4, 1955). See Schwartz,
Marals Offenses and the Model Penal Code, 83 Colum. L. Rev. 69 {1963).

9. N.Y. Pen. Law § 130.13. See Ploscowe, Sex Offenzes I the New Penal Law,
32 Brooklyn L. Rev. 274, 286 (1966) (critical: “It is obvious once again that change
is not necessarily progress.”). The New York proposed code would have removed
ciminality from private conseasual conduct. See Note, The Propossd Pemal Law of
New ork, &4 Colum. L. Rev. 1449, 1345 (1964). T i L

40, NY. Pea. Law § 70.15{3). : 5 ceerld 8

141, Mfch. Pub. Acts 1553, No. 73, § 750138, Mich. St Ann. ¥ 28335 {1%82)
Jlifz maxirmum for 1 sexually delinquent person). i
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C. Analysis

The proposed scheme for unlawiul deviale sexual intercourse is com-
prehensive, well-integrated and complete with definitions. The graduated
penalty provisions based on a varying degr=e of aggravaticn are sound. The
deAnidons are 3 marked improvernent over sxisiing law, although open to
speciic objection as previcusly discussed.*? It is imporiaat to note that
this portion of the Proposed Code is characterized by a distinct alteration in
penalties, some reduced and some incre sed. However, space limitation does
not permit a discussion of penal theory in this preseatation.t® The mast
striking change is the elimination of punishment for deviate sexual activity
between consenting adults in private, an issue requiring detailed analysis.

The regulation of deviate sexual conduct betwesn consenting adulis
in private requires discussion at three Jevels, though not clearly distinct
and somewhat overlapping: the ethical level—the relationship between mor-
ality and legal sanction; the legal level—the relationship between existing
jurisprudential doctrines and legal sanction; and the practical level—the
relationship between enforcement and legal sanction.

To set the problem in its ethical context the following premise is taken
as self-evident. Every legal sanction must be justifiable, for the deprivation
of life, liberty or property is itself a crime without the impetus of law based
on reason. It is the justification about which the controversy centers. The
publication of the British study!** in 1957, commonly referred to as the
Woisenden Report, precipitated the latest Tout cver rie legal reguiation of
morality.1*8 The report advised that homosexual practices between consenting
adults in private be excluded from criminal liability cn the following ground:

Unless a deliberats attempt is to be made by society, acting through the
agency of the law, to equate the sphere of crime with that of sin, there re-
mains a realm of private morality and immorality which is, in brief and crude
terms, not the law's business.1®

The ansuing controwersy has besn championed by tws emizent lezal scholars,
[ocd Devlin takes axception to the Woifenden Reperts =mesption of wial
is properly “the law’s business,” equating immoral conduct 0 rreason. -t
His *hesis is taat a set of common moral vzlues i aszamtial to the axistenca
of a sncery and therafore private coaduct tdat thraaseos 2 zorad princpie.

142, See p. 947 supra.

143, See generally Comment, Sentercing Reform and the Michigan Revised Crim-
inal Code, 14 Wayne L. Rev. p. 391 supra.

144, Report of the Committes on Homasexual Offenses and Prestitution, Cam. No.
247 (1937) (hersinafter cited as Wolfenden Report].

143. Se=, 2. P. Deviin, The Znforcement of Morils (1263) Thersinafter ctad as
Devlin]l; H. Hart, Law, Liberty and Morality (1966) (hereinaiter cted as Hart]; N.
St. Jobn-Stevas, Law and Morals (1964) ; Dworkin, Lord Devlin and the Enforcement
of Momls, 75 Yale L.J. 586 (1566) ; Isen, The Enfoemsment of Morls, 3 U. Bdt. Colam.
L. Rav. 383 {19a0).

145 Woeifenden Repert at T4,

147, Devlin at 13-14

i e : i
A

T



2 St intercourse is’
definitions. The gradw
{ aggravation are sound. Tha:
isting law, altheugh open’iha
t is important to nots
=d by a distinct alteration !
swever, space limitation dg
is presentation.’*® The !
it for deviate sexual acti
requiring detailed aralysis;
t between consenting ady
though not clearly distine]
he relationship between
relationship between ex!f:*'
and the practical level
ction. :
e following premise is t:
sstifiable, for the deprivati
sut the impetus of law basg
the controversy centers.!
-ommonly referred to as ihgis
ovar the legal requlation’sl
practices between consentin
ity on the following ground

& <) ;'_2_

e with that of sin, there re- B8
7 whirh is, in brief and crude

-
¥ two eminent lezal schola
Repoert’s concepiicn of what
zoral conduct to ireasoa
5 is essemtial to the sxistam
1 PR -
thr2atens 3 meral prin

and the Michizgan Revised Cm_;
5

‘enses and Prostitution, Cxm.

arals (1963} [hersizaitar dted !

[hereinaiter cited as Zart]; N
.ord Devlin and the Eniorceme
nent of Morals, 3 U. Brit. Cohu

1968] L LS TR S R

while not a menace to others, is a threat to the existence of society. The con-
clusion is that the law is justified in controlling private homosexual activity
10 prevent a chink in the meral cement of society just as it is justified in
the “suptassion of subversive activities.”43

H.L.A. Hart aligns himseif with John Stuart Miil on the issue of the
enforcemment of morality, taking the positica that the only justificaticn for
the regulation of private ccnduct is the prevention of harm to other indi-
vidual members of sodiety.!*? Hart diverges from the strict principles of Mill
in distinguishing between what he terms “legal meralism” and the enforce-
ment of a “moral principle and nothing else” or “paternalism.” The dis-
tinguishing example cited by Hart is a statute punishing cruelty to animals.
The justification for such a statute is not the immorality of the act, “patern-
aism,” but rather the prohibition of inflicting suffering, aibeit only of an
animal, “legal moralism.”1® A law cannot be justified without showing an
impositicn on some sentient being. While mere knowledge that someone
may be doing something wrong might distress some member of society, pun-
ishment on this basis is tantamount to punishroent simply because someone
objects to what is being done. TLY only liberty that could exist in such an
atmosphere is the liberty to do those things to which ro one seriously objects
—an illusory liberty at best.!* As Hart pcints out, the principle of legality
is seriously undercut by a law prohibiting that which some group feels is
immoral, without justification, and is reminiscent of the Nazi period in
Germany during which a statute was enacted punishing activity deserving
of punishment according “to the fundamental conceptivns of a penal law
and sound popular feeling,”!3*

Devlin's fear, that scciety would collapse as an eventual result from
the weakening of society’s moral bonds through relaxation of the regula-
tion of private sexual conduct, is not supported by history.'®® On the entire
Eurpcean Continent only Austria and Germany punish private homosexual
conduct between consenting aduits.'** Indeed, if Dr. Kinsey’s statistics are
accurate, our society was on the verge of collapse in 1943.'%% Devlin's tol-

w3, dl

145, Hart at 4-35. See 1'so Flewcher, Sex Offenses: An Ethical View, I35 Law &
Contemp. Prob. 244 {1260). A aybod postion s atiributable to Nomman 3t Johna-Stevas
‘hat omiy ‘“hese moral ofemmes which afect the common goed arz 4t sblecy lor
lepislation.” N, St Johs-3tavas, mpm ncie 145, 3t 27, Zowevar the issassmen: of the
sublic goed via smpideal srudy inariects sericus diScuity. Id. ac I7-3L

130. Hart at 33-34, Ses Comment, Private Consensual Adult Bebavior: The Re-
quirement of Harm to Others in the Enforcement of Morality, 14 U.CLAL. Rev. 831,
338-94 (1567).

151. Hart at 4643,

152. 1Id. at 12.

133, See Hart at 30-32; Ison, sapra note 143, at 166-33.

154. N. St. John-Stevas, supra note 145, at 120. Such predominantly Catholic coun-
tries as France, Italy, Mexico and Uruguay do not attempt regulation of private sexual re-
lnticeshins herwesn consenting aduits, Mnodel Penal Code § 2073, Comment (1) at 213
{Teat. Draft No. 4, 1553).

153, Ses M. St. Joha-Stevas, supra tote 145, at 113-19.
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erance limit, that limit where legal regulation should be imposed; isth:
which arouses feelings of “intolerance, indignation, and disgust."1%6_ T}
problem is that there is no demenstrable correlation between such elusi
tags and their destructive influence oa society, and there are serious diffy=
culties asscciated even with determining the real feelings of the community.187
Assuming crgusndo that most men regard homesexuality as a “vice sa.
abominable that its mere presence is an offence,”® that tenet itself demands
examinaticn.!®® If a man contend that the law should condemn homosexuality,
it is advisable to inquire of his reasons. The response may be based on: prej-
sdica—homosexual creatures are morally inferior because they are eﬂ'eminaté_;
emotion—they make me sick; rationalization—everyone Xncws homosexuality
is sinful; fantasy—homosexuality causes earthquakes (as the Emperor Jus-
tinian believed) ;1% or personal aversion—blind hate attributable to 1m
acknowiedged self suspicion. None of these justify the restriction of another
man’s freedom. Accordingly, “[a] conscientious legislator who is told -z
moral consensus exists must test the credentials of that consensus.”'®l 1
none of the aforementioned reasons are acceptable justification, the legisiator.
must uncover some other reason to support the law. Does such a reason
exst? - . » :
Careful reflection on the justification of law should lead to a condusion
in accordance with that of Hart. The enforcement of morality qua “intoler
ance, indignation and disgust” without demonstrable individual -harm, at
the axpense of liberty, is simply not worth the price. The regulation of private:
tomesexual conduct between consenting adults is, on this basis, itsell im-~
moral. £
An examination of morality legislation at the legal level indicates that
the regulation of consensual homosexuality between adults in private is

Es

. curicusly out of step with constitational doctrines. The contention presented

hers is not that such regulation is unconstitutional; it clearly is not as of
this date, although the trend is not favorable to the continuing validity of
sued repilation. Rather the ensuing discussicn is intended to point up the
disciminatecy apolication of legal doctrines between homosexual ofanses
and the remainder of the criminal law. I this respect it s boped that tie
egisiature %1l examine the dispanity 3nd articulate a justifeation'®

A lize of cazes leading to the Suprame Court’s latest pronouncement, in
Griswold 9. Comnecticus, ™ have atablished a constitmticaally proteced

o

156. Devlin at 17.

157. Ison, supra note 143, at 267-69.

158, Devlin at 17.

159. See generally Dworkin, supra note 143, at 994-1002.

160. Har: at 30.

161, Dworkin, supra note 143, at 1001

162. See generally Comment, Deviate Sexual Behavior: The Desirability of Legis-
lative Proscription, 30 Albany L. Rev. 291 (1966) ; Note, The Crimes Against Nature,
16 J. Pub. L. 139, 177-83 (1567} Commant, swpra note 130, at $59-5C3.

163. 381 TS. 479 (1553). See & Afch. L. Rev. 197-288 (18463) for a series of
arides by recowned profeszors discassing the Grswold o=, ‘ :
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right of privacy. The majority opinion draws upon several provisions of the
Bill of Rights stating that the protections afforded by these amendments
are incumbent upon the states through the fourteenth amendment. Griswold
struek down a Connecticut statute that forbade the use of contraceptive de-
vices 0y martied couples, on the ground that the statute abridged a right of
pcivacy that lay within the penumica of fundamental constitutional zuar-
antees.*™ It is but a short exteunsion of the “zone of privacy” enshrouding
marital sexual relations to include homosexual acts between consenting adults
in private, particularly if the state can demonstrais no convinding justifica-
sion for such regulation.!®3

Punitive measures directed at bomosexuvality also may encounter diffi-
culty with the cruel and unusual punishment prohibition of the eighth
amendment.!®® While psychiatric opinion is not unanimous‘on the causes of
aature of homesexuality, there is a substantial schocl believing that homo-
sexuality in certain cases has a compulsive element. That is to say, that
certain homosexuals do not have the voluntary capacity to conform their
conduct to the requirements of law.!®? Robinson v, California*® held invalid
a state statute making it a crime to be a narcotics addict, on the ground of
cruel and unusual punishment. An attempt was made two years later to
apply the Robinson rule to a sodomy case in Perkins v. State.l$® Robinson
was distinguished on the basis that punishment based oa the status of
parcotics addiction is different from punishment based on an overt homo-
sexual act.!™ Evidently Judge Craven felt a twinge of injustice, even

164, 331 U3, ac 485. The search and seizure provision of the fourth amendment
is not entirely disiinct from a right of privacy entitled to constitutional protection. In
Smayda v. United States, 352 F2d 251 (5th Cir. 1563), homosetuals were apprehernded
and convicted on evidence obtaimed by clandestine surveillance of 2 public todlet by
means of 2 concealed hole drilled in the ceiling. In spite of the fact that 2 larzs number
of innoceant users were necessarily sbserved during the survelllance, the court held that there
#23 20 1nreasonable search and seizure of a constitutionally protectzd area. See 17 Hastings
L.J. 335 (1966) (critical). However, the recenst Supreme Court decsdon in Katz v.
CUnited States, 339 TUS. 347 (1667) apparently strips Smayda of its basic underpinninzs
by ieclarisg consciudonal protacion for pemoms W pubiic chome bSooths whers the
arredlaacs s without benedt of ‘udicdal decwe ssued 1on Jmbable once.

163, Cme swate csurt that 1as considered the quesfon mjected the constitutionai
privacy argument on the rather unconvincng greund thar “[ilt s mfclent o sar that
wdomy 1as ean 1 erime aver the cnduries.” Stats 7. White, — Me, — —, 21 A
1iZ0 213 {1944). But o. Bietckd v. Sapetfor Com 37 Cal 2d 40z, 371 Pod 233, 2t
Cai. Rpex. 532 (1562). "{Llicense to Dake much 12 nscectise of 1 doilet wall is act ke
quivaient of authority to mvade the personal right of privacy of the person occupying
the stall.” Id. at 6C9, 371 P2d at 292, 21 Cal. Rptr. at 556.

166. “Excessive bail shall not be required, ner excessive fines imposed, nor cruel
ind unusual punishments inflicted.” US. Const. amend. VIIIL.

157. See George, Legal, Medical and Psychiatric Considerations in the Control of
2rosritutice, 60 Mich., L. Rev. T17, 733-57 (1562); Giueck, An Evaluatioa of the
Homosexual Otfender, 41 Minn. L. Rev. 187, 194-205 (1957), and the authorities col-
lected therein,

158. 370 US. 660 (1962).

169.- 234 F. Supp. 333 (WDN.C. 13£4),

170. 1Id. at 337,
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though he felt constrained to uphold the conviction on constitutional groun
for he drew into question the wisdom of penal theory with respect to hoi
sexuals when he commerted at the end of his cpinion that “[p]utting Perkins
into the North Carolina Prison system is a little like throwing Brer Rabbit
into the Briar-patch”i™ ' A,

The Perbins decision has defnitely nct foreclosed the issue. Two recent .
circuit court decisions, Driver v. Hinngnt*™ and Easter v. District o
Columbia,*™ have held that since a chronic aleoholic lacks the voluntary
capacity to conform his conduct to law, no couviction can be had for that
sarticu'ar conduct for “[t]o do so would affront the Eighth Amendment, zs
cruel and unusual punishment , . . 7% Accepting current medical opinion
that homosexuality coatains elements of compulsiveness, punishment of '
homosexual offenders may well come under this rule.’™ <

An examination of the issue at the practical level is divorced from
any judgments respecting the morality of homosexuality. This aspect "of |
the issue focuses on the enforcement of existing law and its ancillary eﬁeétés':j“
Basic to the discussion is a recognition that homosexuals have a moral cod
of their own and, even if they are capable of controlling their conduct, 'tl:gg_y‘
are not likely to be deterred by threat from conduct that they conside
moral 17" If estimates of homosexuality are at all realistic, there is a sig-*
nificant proportion of the public regularly flouting the law.}™ In face of "
such apparently widespread violation of law, enforcement is far from uniform

171, Id. at 339.

172. 336 F.2d 761 (4th Cir. 1966). :

173. 361 Fzd 30 (D.C. Cir. 1366). .3

174, 356 Fad at 764. It should be noted, however, that voluntary intoxication is -
not within the rule. Nor ara other criminal acts of the chmuaic alcchelic, not characteristic
of his affliction, exemot from punishment. Id.

175. Subseguent to the preparation of this comment the Supceme Court handed
down its decision in Powell v. Texas, 88 3. Ct. 2143 (1963), wherein the Court refused
to apply the Robinson rule to an alcoholic. The Justices coacurring in the majority
spinion werz noe coaviacad of the compuisivesess 9i ilcchniism. but the indizatdon 3
shat this faczor wouid 10t be concreiling since 1a svert gubiic ¢t was mvoivad. How-
svar, Mr, Justice Whites specal concurrence. the deZding vots n 1 dve-jour lecsiom,
suggests that the result would De different could compulsiveness be defdnitively estabiished.
In iny avent the ‘ssue %3 mspect 'o homosexuals ramains Open.

176, Far an ssceadingly dne empiriead smudy of the snisccement of homoseTaal
jaws me Comment, The Cossenting Aduit Fumesexual aad the Law: Aa Taopirical
Stady of Enforcement and Administration in Los Angeles Coungy, IS U.CLAL. Rev.
647 (1966).

177. See Comment, Deviate Sexual Behavior: The Desirability of Legislative
Proscription, 30 Albany L. Rev. 291, 30001 (1966).

73. See A. Kinsey, W. Pomeroy & C. Martin, Sexual Bebavior in the Human
Maie {1548}, “[Sight] per cent of the mades are sxdusively tomosexues . . for 1t least
three years between the ages of 16 and 3. This is one male in every 1J. {Four] per cent
of the white males are exclusively homosexual throughout their lives . . . " Id. at 651
See 2110 G. Mueller, Legal Regulation of Sexual Conduct 16-19 (1561); Note, supra
aare 152, at 171-73.
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or regular.’™ One striking aspect of discriminatory enforcement is reflected

the nearly total failure to prosecute lesbian activity.!® Since most homo-
sexual activity is conducted -in private, the possibility of enforcement, as-
wming aa impetus for enforcement,’! is exceedingly dim due to search
nd seizure limitations. The practical result of sporadic ard discriminatory
enforcecent is tae breeding of a general disrespect for the aw on the part
of the unfortunate few who are punished for indulging in acts that are
prac:iced on a relatively bread basis.

Another undesirable practical effect of existing law is the victimization
of homosexuals by blackmailers.*®? The luckless homosexual encountered by
3 blackmailer is deterred from resorting to the law and exposing the black-
mailer by the threat of criminal punishment. Since the homosexual may not
pe aware of the physician-patient privilege, he may be reluctant to seek
psvehiatric help or other assistance for his emotional problems.’* Removing
the criminal sanctions from homosexuality will not remove the social stigma
attached to homosexual conduct and therefore will not eliminate the black-
mail problem. However, the removal of such a weapon from the blackmailer’s
arsenal should at least diminish the threat of extortion. g

An evaluation of the considerations relevant to the prohibition of deviate
sexual conduct between consenting adults in private dees not weigh in favor
of the retention of existing law. On ethical ground there appears to be no
justification for such prohibition. Current law seems to be out of phase with
existing legal doctrines although there is a discernible trend toward judicial
rectification of that agomaly. As 2 practical matter, the disadvantageous
effects of the law are not balanced by corresponding benefits. Objective
perusal of these considerations compels a redefinition of the law.

179. Ploscowe, Sex Offenses: The American Legzal Cemtext, 25 Law & Contemp.
Prob. 217, 221 (1360). Ses Comment, supra note 177, at 297-99; Note, supra aote 162,
at 171-75.

180. A survey covering a tea vear pericd in New York City found only three
cases of sodemy prosecution of females while “tens of thousands™ of males were prose-
cuted. Bowman & Ergle. A Piychiatzic EvaluaZon of Laws of Ermusexuaiity, 29
Temo. L.Q. 173, 81 {19%3). A survery comducted bdr Tnsey covering 1696 :o 1932
sevenled 2ot 1 siagle convicton of a female for homosexual actvicy, A, Xinsey, W,
Pamerov, C. Martin & P. Gebbard, Sexual Behavier in the Human Female 434-36
(7053). 3us me Paople v, Livermom, 3 Mich. Apo. 17, 133 NW.od 711 (1967 {com-
vicdon for “zmass indeceacy’ befween lemailes).

131, *Cniy 11 ‘nesll=zuaflly pumb pesson can il maintain thue the oiminal law,
with the tadidcnal means at its command, can eniorce the sexuai standard which it
endorses. It cannot, and we must face the fact.” G. Mueller, supra note 178, at 17.

182. The experience of the English attorpey generai’s office has been that 95 per
cent of all blackmail cases reported to that office concerned homosexuals, E. Schur,
Crimes Without Victims: Deviate Behavior and Public Policy 83 (1965). A recent New
Vork indictment for extoertion involved seventeen defendants, past of a nmationwide
ring, who spedalized in victimizing prominent homosexuals. N.Y. Times, March 3, 1966,
at 1, col. 3. See generally Comment, supra note 177, at 302-04; Note, supra note 162, at
175-177.

183. Model Panal Code § 2075 Comment {1) at 278 (Tent. Dnaft No. 4, 1353).
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7 Itnicir SEXUAL CONTACTS WITHOUT PENSTRATION |
A. Existing Michigan Lrw

This section of the discussion deals with concuct antecedent to criminal
sexual penetration axd sexually motivated tovchings that do rot require
sexual penetration. Three types of offenses fall into this category: assaults,
indecent liberties and enticings. :

Assault with intent to commit rape, sodomy or gross indecency is a
felony pumishable by imprisonment up to ten years.'™ Criminal! assault in
general is an attempt to commit a nonconsensual immediate touching of the
victim by a show of force or violence, coupled with the apparent present
ability to complete the act.® Assault with intent to commit tape, sodomy
or gross indecency is, however, a specific intent crime. The burden is on
the prosecution to show that the defendant intended specifically to commit
rape, sodomy or gross indecency.!®® That the assailant voluntarily desisted
before completion of the act does not necessarily negate the intention at the
time he commenced the attack, to commit rape, sodomy or gross indecency.!s7
If the victim is below the statutory age of consent, it is necessary only that
the defendant intend the act; it is of ro consequence that he did pot intend
to overcome resistance.'® If, howaver, the requisite intent is not proved in
such a case, and the act is not completed, an indictment will still lie for
indecent liberties.!®® It is also important to mote that the specific intent
mens rea may noi exist where the defendant’s mestal faculties are numbed,
as by alcohol 10

The specific intent must be accompanied by active steps toward ac-
complishment of the intended act.!®! An actual touching is not a necessary
element of the offense,!?® although it usually is present. The steps necessary
are those that weuld constitute an ordinary assault if it were not for the
specific intent.!® Should the victim consent before the intended act is
consummated, but after initial resistance, the assailant is stil] charzeabls

134, Mich. Pub. Aets 19310 No. 73, § 73035, Mich. 3tat. Aaa. § 3.0 LGRS,
If the defesdant is a “sewuaily definquent perzen” a mazimam life sntence may He im-
posed. Td. A sexually delinquent person is definad as “any cerson wheszz sexual Lekavier
@ chamcterized by repadtiva or omowlive aca L | 2 Mich. Pub. Acs 19%2, No. 73,
§ 73C.i0a, Mich. Ztat. Ara. § 180000 1) (1582).

135, Pzople v Carlsen, 180 Mich. 425, 123 N.W. 381 (1330). See zamemily R,
Peciing, Criminal Law 38-96 (1357).

185, Pecple v, Gaillett, 342 Mich. 1, 69 N.W.2d 140 (1959).

187. People v. Richardson, 224 Mich. 66, 194 N.W. 512 (1913),

183. People v. Goulette, 82 Mich. 36, 43 N.W. 1124 (1350).

189. People v. Dowell, 136 Mich. 306, 99 N.W. 23 (1504},

160. The trier of fach must comsider 1l factors r2decting on ‘he state of rhe
defendant’s mind I determining if he bad the capacity, and did in fact, entertain the
specific Intent. People v. Guillett, 342 Mich. 1, 69 NW.2d 120 (1955),

191. People v. Courder, 79 Mich. 346, 44 N.W. 571 {1330).

192, Pzople v. Saaford, M9 Mich, 166, 112 N.W. 310 (1307). .

193. Peopie v. Courier, 79 Mich. 368, 44 N.W. 571 {1390).
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1968) Sl CosbaenTs : S 1)

. the assault bécause the offense is complete before ‘the victim ac-
'l-e_cced.“* In accordance with the familiar phrase “mere words do not
constitute an assault,” illicit solictations unaccompanied hy actual or at-
-ermpted physical contact do not give rise to a charge of assault.!ss

The atizmpt or act of takirg indecent liberties with a child under six-
rpen YEAIs of age i3 a feleny carrying the same penalty as assault.!® Indecent
ﬁber:'ies in this context means “such liberties as the common sense of society
qould rezard as indecent and improper.”¥ Some touching is essential to
:he commission of the crime,**® but it need not be of the child’s “private
+o (1198
: AIt is clear that the offense is not a lesser degree of statutory rape.?®
This offense and the ofense of assault with intent to t?ummit raps, stomy
or gross indecency are mutually exclusive,® and it is error ‘to omit _the
statutory phrase, “without committing or intending to commit the crime
of rape, sodomy or gross indecency,” from the charge to the jury.®e3 .-

Conduct directed toward inducing youths to commit immoral acts is cur-

rently prohibited by three different Michigan statutes. It is a misdemeanor
to “accost, entice, or solicit” a person under sixteen years of age with the

intent to induce the commission of or submission to an immoral act.*® The
" offense requires active steps toward the consumation of the intended act-

coupled with the requisite intent, and it has been held that merely inviting a

thirteen year old boy to enter an automobile is not enough to sustain a con-’

viction.2®® The statutss covering the debauching of a boy under fifteen by a

194. People v. Marrs, 125 Mich, 376, 34 N.W. 284 (19C0). ’

195. See, ez., State v, White, 52 Mo. App. 285 (1893), However, it has been
teld that an action for assault will be sustained where the defendant’s conduct leads
to injury as a result of mental distrsss intentionally inflicted by the defendant. State v,
Williams, 186 N.C. 627, 120 SE. 224 (1923}. See genmerally Annot, 12 ALR2d 971
(1950). i
\ 1;5. Mich. Pub. Acts 1952, No. 73, § 730336, Mich. Stat. Ann. § 23363 (1934).

Any person or persons over the age of 16 vears, who shall assault a child under
the age of 15 vears, and shall ‘ake or attempt lo lake indecent amd Imoroper
dhertizs with the persen of such 1 child, without commitdng o¢ intanding ‘e
commit the cime of mpe ar the <ime of sodomyv or gross imdecsacy upom such
caild, shad be guilty of a felony . ...

107, Peocie 7. Tcks. 23 Mich. 38 90, 36 N.W. 11C2, 1184 12937} : accord, Peenie
7. Szvmanski, 321 Vich. 248, 12 N.W.2d 431 {19487

118, Pescie v Noves, 313 Mich. 107, &0 NW2d 331 {1930} ; Pacple 7. Visal, 273
Mich. 17, 265 N.W. 731 (19381

199, Peorle v, Hicks, 98 Mich. 3§, 90, 36 N.W. 1102, 1104 (1393). Se= Peocle v.
Szymanski, 321 Mich. 248, 32 NW.2d 451 (1948) (man placing his hand cn girl’s leg
in a theater). For cases decided in favor of the defendant, see People v. Healy, 265
Mich. 317, 251 N.W. 303 (1933) (artist raising child’s bloomers to sketch her legs);
Dagple v. Shefeld. 105 Mich. 117, 63 N.W. 63 (1393) (defendact placed his arms
wound the wiist of a young givl with whom he was acquainted).

200. People v. Eddy, 252 Mich. 340, 233 N.W. 336 (1930).

201. People v. Oberstaedt, 372 Mich. 521, 127 N.-W.2d 354 (1964).

202. People v. Parmales, 206 Mich. 4, 172 N.W. 399 (1919).

203. Mich. Comp. Laws § 7301453 {1543), Mich. Stal Ann. § 23.341 (1962).

104, Pecple v. Pippinm, 315 Mich. 19%, 25 N.W2d 164 {1946). -
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female®s and by a male,?? discussed previously,27 include pu.mshment S

soliciting or enticing the same.

B. Revised Criminal Code Proposals

The Proposed Code categorizes indecent touchings under the
sevual abuse scheme. The prohibition is against “sexual comtact” which is -
defired as “any touching of the sexual or other intimate parts of a person not :
married to the actor, done for the purpose of gratifying sexual desire of, -
either party.”*%8 The coraments to the identical New York provision state that
it is not necessary that there be a direct contact with the victim’s body to con-'"
stituta a “sexual contact”; a touching through clothing will be sufficient.®®®  *
The Proposed Code's definition in this respect could be clearer by providing .-
specifically for direct or indirect contacts. It should be noted that the phrase ™
“for the purpose of gratifying sexual desire” will place a burden on the pros- .
ecution that may prove difficult to satisfy. The protection of children from .
illicit manipulations could be diluted by placing such an onus on the pro-;
secution.?2? A decision concerning whether to include such a provision requires:
a balancing of society’s interest in protecting the young, against the interest’
of protecting innocent defendants from fraudulent or imagined charges. How-. .
ever, corroborating evidence is not required to sustain a conviction.?? In this . ”
respect the prosecution’s burden will be light, at the expense of defendants, -
With this factor operating to the disadvantage of defendants, it is desireable
to include the gratification phrase as a mitigating factor. A compromise in this
fashion wouid glean the most laudable benedts from 2ach provision without
serious sacrifice of either interest.

Sexual abuse in the first degree corresponds to first degree rape and
first degree sodomy but with a five year maximum sentence. Covered by this
section are sexual contacts by forcible compulsion, or with a physically heip-
less person, or with a child under eleven years of age.*** The previous dis-
cussion with respect to forcible compulsion is applicable here.*** The lower
pesalty in this context, while still a feleny. is justified by the correspondingly
less savera thrast of phosical and psycheiogical imjury o the victim.

Serual abuse in the second degres ncompasses sexual corracts” with
individuals who are incapable of coosent by reason of mental defect, mental

265. Mich. Camp. Laws § 7304339 (1943), MicA. Smt. Aaa. § 23371 {19343

206, ¥ia, Como. Laws § 730320 (13a3), Mich. Stae Aam. § 23372 (19347

207, See p. 939 supra.

208. Mich. Rev. Crim. Code § 2301(¢) (Final Draft 1357).

209. N.Y. Pan. Law § 130.35, Corument at 307.

210. See Ploscowe, Sex Offenses in the New Penal Law, 32 Brooklyn L. Rev, 274,
28132 (1966). .

211. Cuiiks the New York csde Tom which the Propesed Cade’s proposa’s are
largely drawn, the Michigan proposal contains no corroboration requirement. The
relative merits of such a proposal are discussed at pp. 966-63 infra. See N.Y. Pen. Law

110.15.
712, 3ra. Rev, CSm. Code § 2320 (Fmel Dmait 1947).
13, Ses po. 94142 supra
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gncapadty or being less than fourteen years old.*'* The gist of the offense is

+he victim's lack of appreciation for the nature of the conduct. While the
agzressor’s conduct is deserving of criminal punishment, it lacks the danger
egg‘,e"lt sufficient to elevate the offense to felony status. Accordingly, the
sfeaze is a Class A misdemeanor (one year maximum).

Sexual abuse in the third degree covers zll other nonconsensual “sexual
contacts.” For purpeoses of this section, lack of consent carries an expanded
dednition; “the victim does not expressly or impliedly acquiesce in the actor’s
coaduct.”3 This expanded definition of “without comsent” was thought
secessary fer coverage of sexual advances aot characterized by force or
violence although still objectionable. Taking indecent liberties with persons
in crowds supposedly falls into this category.*®

Third degree sexual abuse also covers “sexual contacts” with persons
incapable of consent by reason of being less than sixtesn years of age. How-
aver, if the victim is over fourteen but less than sixteen and the actor is less
than six years older than the victim, no criminality is attached to the act.?
The reason for exculpation, “so that heavy petting between contemporaries
is not brought within the coverage of criminal law . .. "8 seems sound. How-
ever, the age disparity specified is debatable. An examination of the extremes
reveals that heavy petting resulting in sexual touchings between an actor just
under twenty and an individual just over fourteen will be exculpated. From
the defendant’s point of view, it may be contended that fourteen year old
girls commonly disguise their age with cosmetics, high heel shoes, and other
manifestations, making it very difficult to ascertain age frcm appearances.
However, the defense of mistake of fact is available to the defendant.?*® An-
other significant point is that “sexual contact” may be either heterosexual or
homosexual. It is submitted that the policy of protecting the young from
sexual experience would be betier served, withcut serious injustice to youth-
ful oifenders, by reducing the age differential from six years to four years.

C. Analysis

The gradaticn 2ad definitomal asmects af the Propesed CTode’s provisions
ra here again the striking features and deserve commendation. Under the
pr“wi:ivr.s for assauwit, a physical injury is essendal ‘o tze cfemse.’™ The
sexual abuse weciices thersfore provide coverage for sewual imrcesiticns trat
would not be coversd elsewhers, Aszault with iateni ‘o commit rage, scdomy ot

zross indecency under existing law receives equivalent coverage under the

214, Mich. Rev. Crim. Code § 2321 (Final Draft 1967). For a detailed discussion
of mental incapacity and mental defect see pp. 942-43 supra.

215, Mich. Rev. Crim. CTade § 23230(2) (e} (Final Draft 1967).

216. See N.Y. Pea. Law } 130035, Commient at 275. The smampie dted is an
iillicit touching in a crowded subway.

217. Mich, Rev. Crim. Code § 2322(2) (Final Drait 1967).

713, Id, Comment at 133; N.Y¥. Pen. Law § 150.23, Comment 1t 3C3.

219. Mich. Rav. Crim. Cade 3 2331 (Fmal Drait 1967).

220. Id 3% 210123,




covered by sexual abuse but the existing statute also covers attempts, Prb:'
vision for attempts is made elsewhere in the Proposed Code and not snscep-
tible to discussion under sex cffenses.?® ;
Since the oroposed sexual abuse provisions require an actual touchmg;
the =xisting Michigan statutes peohibiting the enticement to commit or subnd
to an immoral act do not come within the sexual abuse coverage. Such ent:ce-
ments or solicitations will fall under the chapter on attempts.™? :

A%
INCECENT EXPCOSURE

A, Existing Michigan Law

Indecent exposure is a misdemeanor by statute in Michigan® Tha
offense requires an intentional exposure, so an inadvertent or accidental
exposure is not criminal.?** However, where the defendant is reckless in his
behavior by expoesing himself where he is likely to be observed by others, his
intent will be presumed.? It is essential that the offense be committed in
public view, and it has been held that this element is statisfied where the act
took place on the private property of the defendant but open to the public
view.228 It is of course necessary that some other person observe the act.®?
The consent of the observers has led to an interesting question particularly
with regard to nudist camps.

Iz aa early Michigan case, People . Ring,™S members of 2 audist camp
were convicted of indecent exposure. The authcerities viewed the camp from an
overhanging bluff on adjoining property prior to entering the camp and making
the arrests, The camp was apparently not well secluded as a neighboring
property owuer described their activity as “cavorting around.”*® The case
has been interpreted by the Michigan Attorney General as authority for
labeling cult nudism illegal.*®

221, 1d. 1§ 1cci-20.

22z, Id.

223, Mica. Pub. Acts 1952, No. 73, § 750.333a, Mich. Stat. Aon. } 18367410
(1954). If the cifender is classified as a “sexually delinquent person” a maximum
pena’ty of lfe moriscnment may be imoossd Se: octe ‘..‘3-1 pTa-.

334, Paocle v. Lratz, 120 Mich. 14, 203 NN, 4 {1928).

225, Payton v. Distriez of Calumiia, 'CO Azd 36 (DC. C. App. 1953); =
Pzopie v. DeVine, 271 Mich. 335, 161 NJW. 101 (1933].

226. People v. DeVine, 271 Mich. 635, 261 VW 101 (1935); cf. P2ople v. Ring,
267 Mich. 657, 253 N.W. 373 (1324).

227. People v. Kratz, 230 Mich. 334, 203 N.W. 114 (1925). It is sometimes said
that at least one other person in addition to the observer must have been able to see
the act if he had ‘ooiked. Greem v State, 106 Ga. App. 435, 117 5.£24 333 (1962).

28. 267 Mich. 657, 253 N.W. 373 (1934), noted in 33 Mich. L. Rev. 936 (1933).

229. 267 Mich. at 659, 255 N.W. at 373.

230. In response to the Introduction of legislation that would have prohibited
mudisn, the attorney gemeral opined that pressnt law, as interpreted by the Ring cuge,
was adequalz probibitime of the pmactice of wudism. [1953—19‘6] Mich. A::'y Gen.
Bieanial Rep. pt. 1, at 134,




A more recent decision casts serious doubt on the continuing viability of
the Ring case. In People v. Hildabridle*! the supreme court reversed a con-
sicticn for indecent exposure arising out of the practice of nudism. However,
the reversal rested on two grounds: illegal search and seizure and nonviclation
of the statute. The doubt surrounding the decision is a result of a divided
court. Thr2e justices voted for reversal on the dual grounds of illegal search
and seizure and that private cult nudism did not violate the statute.*®? One
justice voted for reversal on the ground of illegal search and seizure alone
without expressing copinion on the nudism question.®®® The three remaining
justices voted for affirmance of the convicticn.®™ It could be argued that the
Ring case is not inconsistant with Hidabridle on the basis that the defencants
:n Ring were exposed to public view while the defendants in Hildzbridle were
20t.2%% However, it remains possible that cult nudism could be brought within -
the statute should the issue be presented to the court sbsent the complicating
search and seizure problem.®® L Sptnci-ld :
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aeat is sszﬁx ;.;?:ih; The Proposed Code prohibits exposure of the .actor’s genitals, -
sndant but open to the pub] #ith the specific intent to gratify a sexual desire, under circumstances that he %’-‘-3
‘her person observe the a}cf. knows would cause affront or alarm.®7 The express requirement of exposure i
teresting question pa:tic:if' of genitals is a sensible improvement over current statutory language pro- £
- E hibiting exposure of “his or her person.” Under the existing language it is B
M anibore of 2 mudict 6 conceivable that an attempt might be made by some zealous group to use the 5
rities viewed the camp from % statute for regulation of wearing apparel. This possibility is foreclosed under 4
eatering the camp and mak the proposal. The regulation of “swim fashions,” “short shorts” and other !
el secluded as a neighbori items of wearing apparel is better left to local control.*3

The specific intent element coatained in the propased section, “with in-
tent to arouse or gratify sexual desire of himself or of any person other than
his spouse,” raises some serious problems. The prosecution must prove the :
subjective intention of the defendant ina specific intent crime, and the familiar ;
riie that 2 man is orasumed to mtand the “naturzl and probable consequencss ¢

worting around.”?® The cas
aey Ceneral as authority fo

S S R BT

2, Mich Stat Ana. } I35E33)
delinquent person” ‘
= 134 mipra.

14 {17239).

131, 333 Mich. 562, 92 N.W.2d 6 (19587, noted in 3 Wayne L. Rev, 156 (1953).
232, T sav and hoid that the search and irresis 'n this cse were 1nrezsonable
ind aslawful . . [Elven i the sficers were therz 'emly . . . what the searny -

4 16 (D.C. Ck dosed fid a0t m theme Srosmstances coastiniz 1 viclation i s samie :
- 123 Mich. at 534, 92 M.W2d at 12 (Voudter, ], with Smith ¥ Black. JJ., corcaing).
233, Id. at 594, 92 N.W2d at 20 (Edwards, J, now federal drcuit judge for the i

Sixth Circuit). £

114 (1925). It is scmetimes 234, Dethmers, Carr and Keily, JJ. Judge Kavanagh, former Michigan Attorney ¥
erver must have been able to General who wrote the opinion on the Ring case, note 230 supra, did not participate it
435, 127 S.2.2d 333 (1362). in the decsion. 3
I 33 Mich. L. Rev. 936 (18S): " 1235, See People v. Hildabeidle, 353 Mich. 362, 582-83, 92 N.W2d §, 14-15 {1%38). i
tion that weuld bave probibi . 962536";;:&2.“ sae Roberts v. Clement, 252 F. Supp. 835 (ED. Tenn. 1966), discussed ,!

. as interpreted by the Ring

. [1§$5-195§] Mich, Aty G2 : 137. Mich. Rev. Crim. Code § 2325 (Final Draft 1967).

333. CL ML Ann, Stat. ch. 33, § 12-9, Comment at §39-40 (Smith-Hard 1781).
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of his act” will not satisfy a specific intent requiremch
examples will serve to illustrate the problem. ‘

Case I: A man exposes himself to his spouse under: circmmstances where

is likely to be observed by others (e.4., in a car at a drive-in theater)

intecding only to arouse his spcouse, heping that no ome else will

abserve the act. .

Case IT: A man exposes himself on a pubiic street for the purpose of urina 2
ting, intending oaly to relieve himsalf, while harboring the somewha
spuricus hope that no one will happen along and observe him. ™

Note that in neither case does the actor maintain the specific intent to
“arouse or gratify sexual desire of himself or of any person other than !
spouse.” In Case I the actor’s specific intent is to arouse his spouse, an intent
expressly excluded from the statute. In Case II the actor’s intent is merely 1o
relieve himself, intending no sexual consequences whatscever. In both cases
the actor’s conduct may be characterized as negligent, or possibly re:kl%
and in both cases his conduct falls without the statute. AR

£33 Two

The statutory purpose of prohibiting indecent exposure is to prev&L :
displays that would be shocking or disturbing to public sensibilities. It Sbﬂ‘ilﬂ"}:;;i :
make no difference that the actor was merely indifferent to the mental integrity *
of others and mot an exhibitionist. The purpose of prohibiting indecent

posures would be better served by the following suggested statutory form.

A person commits the crime of indecent exposure if he exposes his genita-ls
under drcumstances in which he knows or should have known tkat his con- =7
duct is likely to cause affiront or alamm.

Under this form negligent or reckless, as well as intentional, exposures
may be prosecuted. The criminality of the act would depend upon the reason-
ableness of the exposure. For example, where the defendant’s only purpose
was to relieve himself, an exposure on a busy street obviously wculd be a
violation, but an exposure in a secluded woodlot would be a violation ounly if
the offender had actual or constructive knowledge that he would be ob-
served by others who would be disturbed.

As the comments to the Proposed Cede point out, it is the purpose
of the exposurz ind the lUkelihood of psychelegical alarm rather than the
place that is determinative of the criminality of the act.**® This statement is
iounded on ~wn difierant elements of the proscription: “intent o arcase of
gratify” 1nd “Ttnows s conduct is ixely o cause afroet or alam.” To sas-
tain a conwicticn under this section !t would have to be shuwn that the de-
fendant knew that his act would shock others and that it was his intent to -
gratify some sexual desire. This aspect of the statute probably would eliminate -
the possibility of a prosecution for private cult nudism. The suggested statu- A
torv form set out above would 1ot diminish this result. The retenticn of
“likely to cause afront or alarm™ in the suggesied form would exciude private

239, See R. Perkins, Cominal Law 671-74 (1957).
240. xCch. Rev, Com. Cade § 2325, Comment at 190 (Final Dwaft 1967).
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since nudists supposedly are not disturbed by the naked view of their
{r;terﬂﬂl membership. The facts presented in the Rimg case (nudism open
to pubiic view) would, however, be subject to prosecution under this form.

c. Amalysis

The Proposed Code’s provision is drawn in clear and concise terms not

characteristic of the existing statute. The specific intent provision does not
pear to Serve any salutary purpose, however, and shoueld te stricken in view
of the severe restriction it places on the section.

With respect to the application of the criminal law to private cult nudism,
it should be questioned whether such prohibition is justifiable assuming even
that it is desirable. Although less emotional, the issue here is not different
from the prohibiticn of private homosexual practices, i.e., the justificaticn of
1aw is the prevention of barm to other individuals.*** The prohibition of pri-
tate cult nudism requires an articulation of the harm threatened to others.?3

Ethical questions aside, it now appears doubtful that a state can pro-
hibit the practice of nudism on coustitutional grounds. A Tennessee statute?*?
was recently struck down as a violation of the due process clause of the four-
teenth amendment in Roberts v. Clement.?** The majority opinion rested its
decision on the denial of due process because the statute was unduly vague
and indefinite. In a concurring opinion Judge Darr indicated that the Ten-
nessee statute should not fall for violation of “procedural” due process but
-ather for viclation of “substantive” due process. The statute infringed on
more than the defendant’s ability to present a proper defense—procedural
due process; it also infringed upon the constitutionally protected substantive
rights of privacy** and freedom of association.**® If a state seeks to prohibit
such conduct in more precise terms than did Tennessee in order to avoid
the void for vagueness doctrine, it may be hard pressed to show sufficient
state interest to overcome Judge Darr’s arguments.**" In any event, constitu-

241, Ses pp. 932-34 supra.

242, It seems in fact something of 1 mystery why those who sagrgs | [audism’s]
strange sractices are willing o suder Soth the sings of autraged sublic spinicn aad
vorlGous, mavenous nsecss in order o pursue its Tusory mwards, . . . But . . .
in aur trivne focm of government it is the particular duty of the judiciary to protect
‘ndividunls 1nd minocities o their constitutional dghts even tough their Sefieds
and activities may be heretical or wapopular.

Roberts 7. Clement, 237 F. Supp. 3533, 3sC (ED. Tan, 1066} f(concurring opilion af
Darr, J.). According o some psycholegisss audity may have 1 7ary beasfcnl efect
on certain persons. See Time, Feb. 23, 1963, at 63.

243. Tenn Code Ann. § 39-3009 (Supp. 1567).

It shall be unlawful for any person, firm or corporaticn to operate or carry on,
or engage in the operation of a nudist colony in this state. It shall also be unlawiul
for any person to engage n audist practicss in this state

244, 252 F. Supp. 335 (ED. Tena. 1566).

245, Id. at 843. See also Grswold v, Connecticut, 381 US. 479 (1965), discussed

op. 954-55 supra.

246, 252 F. Supe. at 350, Ses US. Coost. amends. I, XTIV,

147, CI. Geswold v. Conpectcut, 331 US, 479 (1565).
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tional protection  from illegal search and seizure renders the possibility:nd
prosecution for nudism that is truly private extremely remote?® - oo '

.

% CoNCLTSION

v Beiore sumrarizing the preceding discussion it should be pointed o

= that there are two additional considerations not noticed in the proposal th

Fe desarve reflaction in conjunction with comprehensive revision. R

B In order that the possibility of fraudulent charges be minimized,-

£ requirement of prompt complaint should be added to the sex offense chap-

[ s ter.2*? Since juries tend to be sympathetic to alleged victims, there is 2 sub-

4 stantial danger that a defendant will be convicted on stale evidence. For €x-52

¥ ample, a willing participant to intercourse may later become a vindictiver

3 complainant upon discovering that she is pregnant. A victim that truly has &
been subjected to an act of sexual outrage should not delay in bringing the %
offense to the attention of authorities. The additional dangers of blackma
and psychopathic complaint would be reduced by a prompt complaint re:
quirement. - ' )

" Current Michigan law requires that an indictment be brought within si
years after the alleged commission of the oifense.?® Seduction prosecutions
are an exception, the indictment for which must be brought with one year.?1.:
Evidence of delay in making complaint is admissible, but only for the purposé
of redecting on the credibility of the complainant.’? It is suggested that the wgs-
Model Penal Code be followed by requiring that the action be instituted 39%
within three months of occurrence except where the complainant is less than %
sixteen years of age or otherwise incompetent to make complaint, in which
_ case the action must be instituted within three months after the parent or

guardian learns of the offense.2s Since complainants in this latter category
i lack the capacity to become #illing participants, counsistency of reason demands
e that their perscnal failure to bring complaint cannot operate in favor of the
defendane. Likewise, the fear of par=ntal anger or coniusicn as to the sig-
mificancs of the act may deiay the complaint, {actors that shculd not pravent

AT AR R {1 G
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crosecution. 2
The Proposes Code makes To provision with respect 10 corretoraticn of
‘he complainant’s allezadeas. Sex offeases ace easily charged and dificuit ‘o
disprove. The fear that innocent defendants migat be convictad on the bare
accusations of complainants is as old as the law itself.?®* Accordingly, some - s

i 243, See, eg., People v. Hildabridle, 353 Mich. 562, 92 N.Wad 6 (1958).
249, See Model Penal Code § 207.4, Comment (23) at 264-65 (Tent. Draft No. 4,
19537 d
250. Mich. Comp. Laws § 767.24 (1%43), Mich. Stat. Ann. § 28.964 (1954).
251. Mich. Comp. Laws § 750532 (1948), Mich. Stat. Ann. § 28.8C0 (1954).
252. Turner v. People, 33 Mich. 363 (1876); People v. Gage, 62 Mich. 271, 28
NI, 205 (1883).
253, Modsl Penal Cade § 213.5(3) (OFcal Draft 1582). - - 3 ]
234, Speaking of sodomy Blackstone rexacks that %t i3 an offemcs of w0 dack Fgs
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5 that “it is an offence of

T . gictions bave a general

requirernent of corroboration to support con-
"ctioﬂs for sex offenses.235 Professor Mueller supports his assertion that
orroberation is “indispensable in order to avoid easily trumped-up charges,”

.y the foilcwing example from West Virginia.?*® The prosecutrix explained
mﬂ, 2 doctor had raped her, while she was under anesthetic, by describing
pow 3¢ ynelt down to perpetrate the act. The defenze promptly showed that
the physician had artificial legs and could not possibly kneel down.

But Dean Wigmore takes a contrary position. His coutention is not that
she fear of fraudulent or imaginary charges is unrealistic, for be carefully
documents tae existence of such a danger.’s™ Rather his position is that the

wal protection afforded defendants by the common sense of the jurymen
and the power of the trial judge to set aside a verdict based upon insufficient
evidence,**® should be supplemented by an alteration of the rules of evidence
to permit inquiry into the complainant’s moral character and mental dis-

sition.?s® The partial protections that Wigmore suggests exist are open to
question. Sex offense accusations are fraught with reason-impairing emotion
that may prevent the common sense of the jury from meeting our noble ex-
pectations. Indeed, the jury’s sympathy may well lie with the complainant
tather than the defendant. Where a judge sets aside a verdict rendered solely
on the testimony of the complainant he runs ‘the risk of invading the
function of the jury, credibility generally being exclusively for the jury’s
determination.*®® In any event, Wigmore's suggested alterations of the rules
of evidence, to permit inspection of the victim’s chastity and mental dis-
position, are in part inconsistent with the policy of the substantive law. To
the extent that the victim has been subjected to a nonconsensual imposition,
moral or mental disposition is irrelevant. If prior conduct or psychiatric
opinion is admitted into evidence the impact on the jury is obvicus. The
j{uy is not likely, assuming they have the capacity, to distinguish between
svidence admitted for the purpose of reflecting on credibility and evidence
admitted for any other purpose. The practical effect may be the acquittal

1 1amure, o sasilly chaszed, and the zegadve 0 difficult 0 Se provad. that the ictusation
spouid e cearly made out; for i false it deserves 1 Junishment ‘niedor ocly 0 thak
of the =rime itself.” Blackstoue, Commentaries *113.

153, Ez. lown Code Anm. § 7324 (1950); NY. Pan. Law § 13013, 3ee 2150
yiodel P=nal Code § 2074, Comment (I12) 2¢ 24354 (Tant. Dmait No. 4, 13335%:
Dascown, Sex Ofmmses: The American Lemud Conter, 25 Law & Comtemp. Pmon. 217,
223 {1960). .

) Mueller, Legal Regulation of Serual Conduct 38-39 (1961).

257. 3 J. Wigmore, Evidence § 924a (3d ed. 1940). “Judging merely from the
reports of cases in the appellate courts, one must infer that many innocent men have
gone to prison because of tales whose falsity could not be exposed.” Id. at 459.

123, 7 J. Wigmore, Evidence § 1064 {3d =d. 1340}

259, 3 J. Wigmere, Evidence § 924b {34 ed. 1940).

260. That credibility is for the determination of the jury is as old as the jury system
itelf. “For one excellence of the trial by jury is, that the jury are triers of the credit
of the witness, as well as of the truth of the fact” Blacksione, Commentaries #214. See
People v. Toukol, 262 Mich., 3I% 247 N.W. 733 {1333). Ses geoerally 33 Am. Jur
“Witnesses § 352 (1948). Crpestgreagn - SRR B :
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SIS
of a guilty defendant. Another adverse effect could be the failure to bﬂ'*?’v
any charges in order to avoid placing the victim’s moral virtue on trial.' =5
The danger of convicting innocent defendants is substantial. The legisla
tive concern with this risk is reflected by the corroboration requirement com-
monly found in seduction statutes and occasionally encountered in rape;
sodomy and indecent expesurs statutes.?®! On the other hand, sex crimes are
among the most repulsive ofenses to be found in any penal code. A general
requirement of corroboration will place an extremely onerous burden on the
prosacution in certain cases that may well prevent the conviction of som
offenders. These competing coasiderations present 3 most perplexing dilemma,
Three factors permit a resolution that is at least palatable. The frst is the
prompt complaint requirement proposed above, To a certain extent, prompt
complaint reduces the risk of fraudulent allegations without unduly burden=
ing the prosecution. Secondly, Michigan jurisprudence contains a built-ia
safeguard mitigating the harshness of an absolute rule—the trial judge’s dis-
cretionary power to comment on the evidence, testimony and character of
witnesses.282 While the judge’s comments are not binding on the jury, ‘the
impact of his tested judgment cn the ultimate triers of fact is bound to he
substantial. In this respect the jury will be reminded of the solemn nature of
their undertaking whenever the trial judge foresees the risk of convicting an
innocent defendant on the bare accusation of the complainant. Finally, the
Anglo-American adversary system provides protection of the defendant’s”
interests by assuring him of counsel who is duty bound to remind judge and =
jury of the imperding risk. Ta view of these facters, a statutory corroberation
requirement is not desirable. :
b The chapter of the Proposed Code covering sexual offenses is a nearly
total adoption of the sex offense provisions of the New York Penal Law. In
zeneral the Proposed Code is a marked improvement over current
Michigan law. Certain aspects of this chapter, however, require more
meticulous consideration. Those aspects are discussed in detail within this pre-
sentation and are merely summarized at this point. The “forcible compulsion”
desnitica should be merz comprzhensive and enccmpass 2 subjective test in
line with the definition sugzested. The uncertainty with resgpect o the capa-
city to conmsent where the victim is under the infiuence of a self-induced in-
toricant should be rescived by specifically excluding the possibility of prose-
ciation mder sach cSroumstances. Taoe cases of frandulendly obtaized consest
should be anddpated by supniementing section 2305(1) with the subsection
suggested. The highly desirable mistake of fact section should be based on
an objective rather than a subjective test. The Proposed Code should also
provide for a defense of prostitution against a charge of statutory rape. The
specific intent formulation of the proposed indecent exposure section is ex-

vfi}

(a i
o

B AN

261. See statutes and cases collected in 7 J. Wigmore, Evidence § 2061 n2. (3d ed.
1940 & Supp. 1964).

262. Mich. Gen. Ct. Rule 3181 (1953). Relevant constrictional considerations
are found in People v. Padgert, 306 Mich, 345, 11 N.W2d 235 (1933), cted with -
approval in People v. Oates, 369 Mich. 214, 217, 119 N.W2d 530, 532 (1963). 2
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ly restrictive and should be replaced by the aforementioned suggested

_ Finally, the entire chapter should be subject to a prompt complaint
irement. In deference to the draftsmen of the Proposed Code it must be
inted out that the foregoing list of criticisms is not to be interpreted as a
P eral indictment of the proposal. In spite of the fact that this commentatar
fods saalt with spedfic provisions, the Propesed Code in its present form is
g much needed improvement over existing Michigan law.

J. Terry Moran

THE MICHIGAN REYISED CRIMINAL CODE AND
OFFENSES INYOLYING THEFT

I
INTRODUCTION

Cne of the most significant changes made by the Michigan Revised
criminal Code (Proposed Code) involves the law relating to crimes against
property. The proposed coverage of offenses involving theft contains com-
prebensive provisions prohibiting fraudulent appropriation of property.! The
Proposed Code attempts to eliminate the inadequacies of present Michigan
1aw while retaining its basic principles as to misappropriation. To achieve

is, the proposal consclidates in cne cifense, theit, several traditicnally dis-
tinct property crimes,® and incorporates new provisions to meet the failure
of current statutes to reach certain misappropriations.?

II

CoNSOLIDATION OF LARCENY, EMBEZZLEMENT anD OBTAINING PROPERTY
BY FALSE PRETENSES

4. Historical devslopment

Historically, misagprorriaticn of property das been covered 2y three
different offenses: larceny. embezzlement and obtaining property by false
sretenses. The earliest development, commoen law larceny, punished the taking
and cartyiag away of persomal sroperty of ancther with the intent to deprive

cermaneatly.t Situaticns where the iccused frzudulently appropriated prop-

H

1. Crimes against property iavolve three types of criminal conduct: damage to
property, trespass and misappropriation. For offenses involving Criminal Damage to
Property see Mich. Rev. Crm. Code §3 2701-30 (Final Draft 1967). See id. §§ 2605-07
for Criminal Trespass to Property,

1. Larezny, embezzlemeat of several different Xinds, aand obtaining property by
false pretenses are consolidated into a single oHense, theft. Id. § 320s.

3. Appropriation of Lost Property, Theit of Services and Theft by Failure to Make
the Required Disposition of Funds Raceived or Held represent new provisions. See
id. §§ 3215, 3220, 3225.

4. Ses Xenny’s Qutlines of Cdminal Law § 220 (19th =d. J. Turmer 13966), de-




