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tnent of'theSe cotRmensurate with-the^treatcMOt of
The latter, when, motivated by mercy, niight be' further na'tigaled' fe^:- |̂̂ ^
Class B to a Class C felony. FinaUy, as to criminally cegligeat homicide,

Thf>ugh the Proposed Code contaics certain prob!ems acd aajbiguitie^J^.5].^J
this result is almost' inherent in the task of comprehensively revising
entire penal system. Generally, it eradicate niany of the cKfficulties*
sently existing in the law of homicide, and for this reasoa, Is a vast
provement over '-ht present law. •

• • : - . •• • • "Edwis W. HsckeS,-

- sex OFreNses and penal code revision -
•; . " : ,, IN MICHIGAK,

' , . '• 'v •• >-

;f .. -> • • iNTSODUCnON • ; : ;• :•

" The scope of this comment is limited to'chapler twenty-three of the
Michigan Revised Criminal Code (Proposed Code) entitled Seiual Offense^ .g
Certain offenks that are'colloquially referred to as sei offend do hot fall
within the ambit of chapter twenty-three'. Among those offenses therefore
excluded from consideration in this presentation are prostitution, obsc^ty, a-.-
bigamy, incest, and adultery. While these offenses are no less important than .y-
those included in this discussion, an in depth analysis will render a more
significant contribution than wo'jld coverage on a broader basis necessarily
relegated to superSdal treatment. Offenses included in the discussion are
rape, sodomy, sexual abuse, and indecent e^cposure.

L'yi-\WTUL HET-El^OSSXrAL Co>-I>rCT

.4. £»vw7t,^ yik'Uftn Lua

Prlccpal ^rTp-rf::? h-iiercsar^^al acts is lie of Tac«, Forc
ible intercourse with a woman and intercourse with a child under the age
of ten were rape at con-imon law.^ A series of codifications leading up to the
current Michigan rape statute^ adopt the common law concept of forcible

• V V. MiDocald, 1 Mkh. 143 (13«IJ. S<8 ^soa^/ H. Pcdcns, CrlniiaaJ
Law 110-11 (1957).

2. Micb. Pub. Acts 1952, No. 7J, 5 7S0i2O, Mich. Stat Ann. 5 28.78? (19S4).
Any person who ravish ard camally know any fcnale of the of 16 y^n,
or snort, by fecte zed b«x wul, w who ibaB ®ihTr(Q3y acd canaHy know
izid iins tay "^er the fuB of la ycirs, sfcaS be go^ly -of i fsJony,
puflishaisk by iapjisojyn^Dt in tfie stata icx Sfe <w for' toy t«m of jtur

^^5
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to life or limb" the requirement of force is folfiHed." Th« prtt^lion myXI * W V/A Me***# • Vt* • W* • • ^ ^ A ^ V -

introduce evidence reflecting on the victim's mental or physical infirmities v?
in order that they be considered in assessing the amount of resistance re-'
quired of the victim."

The state of the victim's mind with respect to "imwillingE^ss" ^ led
to some interesting consent problems. In a Massachusetts case the defendant
argued that his victim was "so drunk as to be utterly senseless," and there
fore his act was not "against her will" as required by the.sUtute since her
will was inactive." The court dismissed th« defendant's argument stating
that the essence of the sUtutory language was "without her consent," and
since she was insensible she was not capable of consent." The statutory re
quirement had been satisfied. While no Michigan case has spec^cally decided
the point,the preceding opinion reflects the general American rule with
respect to temporary incapacity.^

Lack of capacity of a more permanent character such as idiocy or hi-
sanity presents yet a different problem. The weight of authority in this coun
try is that sexual intercourse with a vroman incapable of consent by reason of
menial infirmity is rape." An early Michigan case, apparendy still good law,
held that sexual intercourse with a mental incompetent was not rape unless
the defendant knew that the woman was mentally deficient.^ As a result of
this requirement Michigan rape coverage is narrower than most ^eric^
jurisdictions. Intercoiirse with a female patient of a mental mstitution is
punishable by statute in Michigan.® The statute has been interpreted by
the Michigan Attorney General to cover any female subs^uent to the is
suance of a commitment order, regardless of whether she is ever physically
confined.®'' There is an obvious disharmony of reason between the case law
rule and the statutory rule as interpreted. If a man is not guilty of rape by
virtue of intercourse with a mental deficient unless he knows that she is
mentally deficient, why should his act magically become criminal where the

15. Moran v. Pwcle. 23 Mich, iio, 3do (137'): accord, Piccte v. Mvars,
yj.ch. IOC, ;0 N'.WJd (i'J-ij; ; ?wcie v. P.'rm, 76 Mich. r6, 5J ^

16. P^opis V. Marrs, 12i Mich. jTo. H ^.7i. iS4 (l'»CO).
17. Coimnonwealth v. Burks, 105 Mass. 376, 377 (13;0).
13. li It 35C-31.
19, Sat d. r. Cttsm Grciit 130 Mich. 321, l-M N'.W. 6^6 .191-'

(<ivu C2S«i. , . ,L ^ •
•:0. Even though :h<re is ao coicjeat in jact and ao resiscaiice, the offesjse ji

rape may be committed. This is true where the victim is non compos meatis, asleep,
• or where drugs or intoxicating drinks ire used.
44 .\m. Jur. Rape S 6 (1942) (footnotes omitted).

21. See 44 Am. Jur. Rape §5 10-11 (1942); R. Perkins, supra note 1, at 123.
22. Fwple V. CnMSwefl, 13 Mich. 427 (13&5).
23. aCch. Comp. Laws i 750J4I (1943), Mkh. Stat. Ann. 3 28j73 (1954).
24- There is no difference in the criminality of the act between the commission of

this offense upon an insane, feebleminded or epileptic person who has beea^ ordered
coc5ned in aa iasatation but aot yet pfcysc^ con&ned. and the cogtmisaoa of
the y-TTi* oScase apon sudi * pejson -vbo is aisestdy actiaJly cccSsed. ^

I192S-1930j Midi- Atfy Gen. Bisasiai pC I, at 13«, IJ»..: . i •

-'i . •
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has been adjudged insane but not confined? This incon^ency should
^ resolved.*®

Fraudulent proairement of ccasent leading to prosecutioTi for rap«
jpcea-'s in two general classes of caies: pretended rr.edical treatment and
ofi'.eaded hu^bacds. There for~erIy exited a diaunctloQ In Michigan, in the
ff.edicai tre-^tment conte.-n, between consent to the act in fact, under the guise

intercourse •would somehow be beneficial to the patient's health, and
consent to some treatment that turned out to be intercourse unbeknown to
the padent. The latter kind of consent was tantamount to no consent at aU,

therefore the act wao rape. However, the former kind of consent, con-
sesc to intercourse in fact, held to negate a charge of rap^,-" Tne rule of
liiat case has since been overturned by statute, making it a felony to induce
intercourse under pretext of medical treatment.^

The somewhat bozare cases of fraudulently obtained consent involve
the mistaken husband. Somehow the identity of the actor is mistaken for
that of the victim's husbai^d, as in a darkened room. The sham marriage is
a variation of the mistaken husband situation.- In these cases the defendant
f/pically induces the victim's consent by staging a mock ceremony. The com
mon law resolution of the mistaken husband cases has been esculpatiou of
the defendant on the groimd that the essential element of force is lacking.^
Such instances of fraudulently obtained consent should not be placed beyond
the ambit of the criminal law. Both the identity of the actor and her relation
ship to the actor are of detenninative importance to the womar., and cotis.gi:t
reeling on such mistake of fact is equivalent to no.consent at all. While the
point has never been spedncally decided in Michigan, there is good reason
to believe that such conduct will not fall within the statute.^

Since the statute does not reqtiire that the victim be chaste, a prostitute
may be the victim of rape. Evidence of bad reputation for chastity is ad-
m.is3icle, however, but only for the narrow purpose of refiecticg on whether the
"viciim" actually consented to the act.'*' Such a rule of evidence is heralded
by one iur^ority for its *i«dom because '"Lhe jur/' lisually siipoUes the com-
r.CP- jense w!ii>:h the law Ifjseii seems to have overiookid at '^is poiat.*'^'

13. Tie TnentiJ dtadency issue imder the PT-)pQ.«d Code is discussed li op. 9-^2-43
•jirra.

:6. Mcraa v. Ptopfe, -.j Klch. 555 'din descripctiQa ot the cscsiquiacss
')i -ailur? '-a "ub-siit "a iaczrcocrsc so is put ciie pa::«n£ in Jeor, icv-jvar, wauid
ze^iis cufsseat res'iitiDg in ."spe).

27. Mich. Comp. Lavii j "50.90 (194-3), Mich. Stat. $ 28.2SS (1962).
28. Bloodworth v. State, 65 Tenn. 492 (1372). See jener^y Annot., 91 .\i.RJd

591 (1)63). The common law result has been altered by statute in some jurisdictioos.
Id. at .Wl-12.

'9, In MonJi v. Pwple, tS Mich. 313 (1373/, the court incSciiad that th<
husband case would not be different from the facts before the court (pretended medical
treatment) holding that force b necessary to a conviction for rape. Dictum suggesting
1 coutrary result in Peopl« v. Crcss'sr^ll, Mich. +27 (1365), was repudiated in Moraa
as irroceous.

:o. ?«pfe T. Ry:50, l43.M3ch. tJ7» 111 N.W. 740 (1W>: • j-
31. R. Perkins, scpn,note l,at ll7."S -

/ > -
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*^tatutor/ rape Uajn offense designed to protect an teteresl qi^te;M
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b, ..= .n«-or P»P. ..
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B. Rewed Criffthiol Codt proposali

The Proposed Code covers unlawful Intercourse in four separate sec- .
boDs; rape in the flrst de^ee,« rap« in the sacond degree," rape in the
third degree^® and se-^ual n:u.scoQduct."

The Proposed Code retains the pcohitition against fordble rap«, ?rithr. •
out significant deviation from existing law, in language ^at is conducive to
uniform interpretation.®® The archaic designation of "'carnal knowledge"
is abandoned in favor of the term "sexual intercourse" which is denned
as having "its ordinary meaning ind occurs up»Dn any penetration, however
slight; emission is not required."^^

The issue of the husband's liability for ravishing his wife is resolved
by defining a -'female" as "any female person who is not married to the
actor."" In addition, the definition of 'female" ^opts the Model Penal
Code approach to situations that are closely akin to the normal marital
relationship although slightly removed in fact or in law.® For purpo^ ^
rape prosecutions, persons Hving together as man and wife are wnsidered
n:iarried and spouses living apart under judicial decree are consid^ed not
married." Where the parties have been living together as man and wife there
appears to be no good reason to impose criminal sanctions based on the
artificial distinction between a de facto marriage and a solemnized marriage,"
especially in view of the Proposed Code's removal of the criminal sanction
from adultery.®^ The reasons for eliminating the possibility of a rape accusa
tion where spouses are living apart without the benefit of judicial decree
include the substantial possibility of resumption of sexual relations and

55. Mich. Rev. Crfm. Code S 2310 (Final Dnft 196T).
37. Id. I :oll.
58. Id. } 2312.
39. Id. 5 23C5.
1)0. (1) mile is yiilty of rape in the first degree if;

(a) Ee iaeagss in ierial incercourse vtih %fesiale by tordble compiJsioo: or
(b) He isiagea in iexjal ince:c3Uf^« 'ytli a fenale who Is 'Jicapuie oi

coQsttst by :«ison of bfiing puysioally .lelptess-, or ^ ... «... _
(c) Ee eiieages in icmal inc8r':aui"se •vids i fcsjale who is icss than /ea.i

old.

:«t I :J^o.
11. Id. i :::Ov:i).
i:. iti. 5 i-ci-d). ^ ^ ^
63. Model Penal Code 5 :ii.6<2) (Official Drait 1962;. bee also .V\, Pen. La-

s 130.C0, Coauneat at 271 (however a judicial sep-aradon decree is iirelevaat so .ong
as a valid aaarital status exists).

64 Mich. Rav. Crim. Code 5 2oOl(d) (Fjial Draft 1967).
63. S« People v. Piijura, 211 Mich. 71, 178 N.W. 233 (1920); State v. Ward^.'W

S.C. 210, 23 S.S-d 7Sj (i*>t4); Modei P-oal Cvde S 207.4, Coiacieat (4; it 245 (.TiaL
Draft No. 4, 1953). , . ^ .

66. The adultery and cobabitation statutM are fot practical purposes dead letters.
The threat of -lainvoked p^ailties is aa erapty one, aad full enforcement would

iiotbe tclerated. ... CI]t is preferable to iiiininate the 5ctioe of crTraiaal la-* ccatmis
oa the narriage skoals of Micfcig'.ia.

\r^h R»t. Cna- Ca<ie } 7010, Comsoent at 493 CFisal Ifeixt 1967).' " /
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igf jgcofldliauon, coupled with the danger of fabricated spiteful charges."
••' £ji-=iinS retained xmder the Proposed Code by rendering a h'jsband

^b»e. ^ ^ prncipal to the offense, where he solicits, aids or abets another
• in comxnission of rape upon his wife.®*

Propcied Cc-de's substiratlon ot ''forcible ccmpuision" for the

• pre'̂ ^ requirement of "bv force and a:5airat her iviU'' b questionable.
The dra'tsmen are to be applauded for their e5ort to deMe "forcible com-
puision.'"'® Under the e.>dsting statute there is no stafutorj- definition for

a^nst her wU." The case law has forged the descriptive
• ler^ ••utmost resistance," but this requirement is siimdently ambiguous to

permit a construction that the victim must have been physically incapable of
additional sL'uggle against the assailantJ® The uncertainty inherent in the
jiarration of such a standard to the jury is ob\*ious. It is doubtful that the
proposed Code's description ot "forcible compulsion" as "physical force
that overcomes earnest resistance" is any improvement over "utmost re-

- stance." In fact the very purpose of the definition, a dearer proscription,
jg probably jeopardized since the trial judge will not have the benefit of
case law interpretations within which to structure bis charge to the jury.

A second ambiguity with respect to the definition of "forcible coin-
: pulsion" is whether the test is to b« objective, a reasonably prudent woman

Qnder the circumstances, or subjective, the actual apprehension' of the
victim under the circumstances. Since the proffered definition is identical
to that contained in the Xew York Penal Law it seems reasonable to assume
that the draftsmen Intend the same interpretation as that set out in the New
York Penal Law comments—a subjective test.'^ A choice between these
criteria requires a balancing of the policy favoring an assurance that the
resistance is not feigned, half-hearted or ambivalent, against the policy
favoring protection of women from serious bodily injury through the fadli-Itation of prosecutions. The choice is admittedlyavalue judgment, but it
is iubmi'.ted that it is better to protect the interests of timid females at :he
possible expense of the aggr'issive male.^-

The roilowiug dednidoc ^ould be both mcrs meaning'-*! to a ;ur/ and
cieifly idcpc the rubjective irfst:

!i7. iloiiei Piitai Cocfi i 107.4, Cofrmeat (4) at (T-^nc Draft S'>. 4, ISii).
5tfs iiso 7razier v Stats. ^3 TfS. Crim. 1-^2, Sfi S.W. .'54 (i9C£).

63. Mid. Xdv. C.-im. Coce } 412 (Piiai Draft I'jfiT).
53. 'Tondble •roaip-iiscu'' ai^ea-is physcu :orcs ihat jverccmsa saraest ."tsistasice;

or a threat, express or implied, that places a persou La fear oi immediate death or
serious physical injury to himself or aaother perion, or ia fear that he or mother
person •will be immediately kidnapped.

Id. 5 2oOl(h).
70. Model Piaal Cede J 107.4, Commeat (5) it 2-i<'>-47 (T-tat. Draft N'). 4, 1955).

See generally'Noce, Tit Resistaace SUadard m Rjpe Le-^adon, 18 Staa. L, Rrr,
680 (1566).

71. The definition "does not require the victim to have 'reasonable cause to believe*
that the ac;»r -irR arr/ out ais threat-** N,Y. fen. Law j 13C.C0, Corsicent at 273.

7:. Model ??aal Cade f 307.4, Conaaeot (6) at 2-*? (Teat. Draft Xo. 4, 1555).
y But see Xote, scprv &ot»X, at 645,
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• Forcftle compolsioa means physical force that ovcrcomea lesistaDce at
as great as £h« masmum nsisiance the victim could offer under the dream-
stances to prevent peneuatioa while avoiding serious risk of dealii or serious
physical injury to the victim or another person, indu<fiag the seriocs risk
that the victim or another person will be imaet^ely kidnapped."

The risk oi death, ijajury or kidnapping oi* another p^-3on is taken iato
account, as it is under the Proposed Code's definition, for the purpose ot
clarifying whether a woman who submits to intercourse as a result of rkk
imposed upon another is the subject of a rape,'^ There is apparently no good
reason to distinguish between the aggressor who comp^ submission by
threats directed against the victim personally and the aggressor who compels
submission by the imposition of risk of serious harra on another.

The "state of the victim's mind" issue is approached by the Proposed
Code in a most comprehensive fashion and with a most interesting distinc-
tion. Sexual intercourse with a woman incapable of consent by reason of
b^g physically helpless" is classified as rape in the first degree, while
intercourse with a woman incapable of consent by reason of mental defea'^
or mental incapacity" is classified as rape in the third degree. The apparent
distinction, upcjQ which; the disparity in punishment ^gned these offenses
is based, is the difference between volitional, ^thou^ unreasoned, activity
and non-volitional activity," "Where Ae intercourse is non-volitional,
physical helplessness, there is no conscious acquiescence and no consent
by definition; the aggravated character of the act merits rape in the first
degree. Where the intercourse is voHtioiial although unreasoned due to a
permanent or temporary mental infirmity, i.e^ mental defect or mental in
capacity, there is a conscious acquiescence amounting to consent in fact
but for policy reasons not consent in law; the less aggravated character ci
the act deserves a lesser penalty. The assessment of penalties commensurata
with the grievousness of the act makes good sense. Where the victim is

73. Cf. Note, supra aote 70, at 684-35, 633. The kidnaping pro'/ision Is derived
ixom th« Model Penal Co<ie. Its -Indusioa is desrable b«cause ±e threat oi ib<tact:cii
is ao less fear icduciag than tie thrsat ii phvsicd injury.

CFloraserly we rciied -jo the forsiulanca with regard to iist feiciies to
embrace kidnapping threats. Since, when we came to draft our kidnapping provisions,
•*re iid aot aaaki all kiilnaopin^ Ceicoies n the int degree, it becasae iiecessafy to
pmvice uprssdy :cr iainapping.

Model P^nal Cade i V.3.1. Comment at IJJ (C£cai DntS 1%2'i.
74. E-i-. mother jubouts to jave her chikL Mcdd Pssal C<i«ie 3 207.4, Ccmnsaa;

(6) at 247 (Tent. Draft No. 4, I9SS). Girl submits to save the fife of her escort State v.
Clsen, 13S Ore. 666, 7 P.2d 792 (1932).

75. " 'Physically helpless' means that a person is uncooscocs or for any other
reason is physically unable to coomiunicate unwillingness to an act." Mich. Rev. Crim.
Code S 2301(3) (Fnal Dialt 1967).

76. Mental defect is deaned as mental <S5ease or defect ^di renders him
incapable of appraising the nature of his conduct." Id. S 2301(e).

77. Mental incapacity is defined as "temporarily incapable of appraising or control-
Sng his conduct owing to the Indaence of i narcotic or intoxicating ssb^tascs administered
to him withouthis onsea^ or to any other act committed opon hia Tithoct his coiisent"
J±f220l\f).

/

/
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sji^lpless" the actor is acting with the same disregard for personal safety
33 a fordbie rapist. However, the magnitude of ihe disparity In penalties is
j value judgmeDt, Suffice it to note that first degree rape is punishable by
^ ;::de<i?rminate term ^ith a ma.timuni of twenty yearsj' and third dezree

.carnes a p-enalty of a definite term with a ir>a.-dn:ain of one year.^
fbere is. cowes'er, a notable ambiguity in the Proposed Code's treatment
Qi this i'ea. Since the definition of menta] incapacity excludes those indi
viduals who administer intoxicating substances to theinselves, except where
lie act is accomplished by fores or the victim is uncoasdous, no conviction
jjjay be had for iatercourse with an individual so tncapadtat«J. Whether an

for sexual misconduct would be appropriate is open to speculation
33 that section prohibits intercourse "without her consent,"®® Lack of consent
3 deiined as "incapacity to consent,"®'̂ a circular definition for this purpose.
^ poin'.sd out previously, the "self-intoxicated" case has never been specif-
jcally decided in Michigan.®* Presented with an opportunity, the legislature
siould declare the position of the law with spedfidty. Where the intoxii^ted
victim offers appropriate resistance and the assailant sucessfuHy overcomes
that resistance, an indictment for first degree rape is proper. Similarly, where
the victim's cognition has been reduced to a state ofdormancy, m in '̂ctrhent
for first degree rape should lie as the victim is physically hdpless (uncbn-
sdoas). The drcumstances applicable to consideration here are those in
^hich the woman does not offer active resistance although she remains con-
sdcus. MfTiere the mature woman has voluntan'y reduced her inhibiting
mechanisms to a state of ambivalence, espedally where she engages in joint
indulgence in drugs or liquor, it is ludicrous for her to claim later she has
been faf«d. "Conditions affecting only the woman's capadty to ^control'
herself setually [should] not involve criminal liability."®^

The Proposed Code's position with respect to the cases of fraudulently
obtained consent is not clear from the comments. It is assumed that the
dnrtimea advocate a general repeal of existing criminal statTjtes including
^J:e itacuce covering pretended aedical L'-jatment. '^liera :he Tlctnm oasents
•jD icme -.edical tr^it^.enc ±a: in fact t:iras out to be inisrcourw. -in-
oeknown to the patient, the act wouid fall under the seisual misconduct
jericQ since the ict oi interr^ourse was -'withciit her ^xsi:ient."'" However.
Tiiers :he viaim does CDCseat to intefccorss la fa*:t, althc^l^h she is sls-
ta^en i; to scce CGHaterii ract, it is act pcssble w '̂ equivocally declare
the state of the law under this formulation. In this category of cases are

78. Id. 5 1401.
79. Id, 5 1415.
JO. Id. i

_̂ d. § 23JO(2/(T)). Xotc that tlie defirutioii of mentai incapacity includes only
iatoricatioo procurrtd without the victim's consent. Id. i 2301(0.

82. See p. 936 i note 19 supn.
33. Mocei Peaal Code | ;UJ, Ccmmeut at 144 (Cedal Draft 1562) See abo

ifodai Psaal Code J 207.4. Comsat (7) at <TsnL DTaft No. 4, 19S5).
34. iCca. R«v. Ce^ Code J WCiCD Ca> (Final I>aJi 196}i; set p. 937 iapa.
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those where the vfoman engages in intercourM
be bcnefidal to her health, or with a mao "''"f
that of her husband, or with ainan she mist^enly be^e situaUom' 'V
as a result of a sham marriage. Under e.^stii.g ca^
^uld cot support ac=nvict:oi. for rape due to the lack o ,;,absence^ the ^meat oi force f^m the fff
would liberate these cases from the re^cUve ^ :.
these coHateral facts are esseiiual to the victim s grant of consent acxt^SlLnt by virtue of f:.udulent
lateral matters should not be free from cnminal
here present should be resolved by supfJemenung sectaoa 2o05(l) the „
following provision. ^

(0 KpcrsoQ commits the aims of sexual iniscoa<!uct d.
(d)- Being amale 0^ female,q-^
spouse.®* ,

This provision requires knowledge on the part of the actor, exc u ng cases^
Code offers a number of significant and long overdue

alterations in the area of statutory ra^. IniUal f
is a s^bclassiacaticn of oSenses less

|^il|fa5S£H
junction with the ensuing disc-ission^

Viccm's
Age

less ian li
il to 14

II :o 14

IJ -a 16

Actor's

A?e

'.3 iad iver

:3 lac iver

15 to IS •

n aad aver
li w *1

Penalty

:0 jr^n rfeioiiy)
i j-jirs :ieiooy)

50 days vxiidemeasor)
1 ysir (misctiBcanort

?0 days 'ailstleaieaaor)

The Proposed Code retains coverage equivalent to con^on la-i7
by s^fying^t intercourse «-ith achild less than eleven years old .5 rape

I" ?v"', ;mu:KO (0®±d Droit ""<-1

''ll'SSSS-'c'l:clSrS:<%V=.
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;0 years (feioRy)
3 /ai.-s (ieiocy)

90 days (misdemeanor)
1 ycir (aiisdecaciacf)

90 davs (jmsderaeaaaO

C03fi£SNTS

^ the first degree.®* A sexual experience of this nature, -with a child who
^ost certainly has not reached puberty, is a risk in the order of the highest
jjjagni-'̂ de^ that reflects a -'most dangerous aberration of character and
{ireat to public security,deseniog of severe penal sanction.' The remain-
•^•2 provisions constitute a more complex system for covering conventional
jjifutcr/ ripe. The ofcvicus import of this graduated scheme h that the
greitsf age disparity merits a more severe sanction.

Recsnt penal law re-sasions in other jurisdictions have adopted graduated
jchenies of statutory rape offenses." The Michigan proposal places primary
gcjcijjiis on three irbitrar>- age classes of the female, considering the male's
jge in an incidental fashion. The Model Penal Code approach," liability
pfgdicated on age differential as a function of the male's age with respect
to the fctr.ale's age, seems simpler, more rational and more equitable. Where
[he :<efnale is between the ages of eleven and SLTteen and the male is more
jjjafl four years older than the female theoffense would be a felony> but where

age disparity is four years or less the offense would be a misdemea2ior»"--.
The rape offenses scheme provides coverage equivalent to existing

statutes on carnal knowledge of a female ward and debauching a male under
fifteen. The two significant changes in this area are the age alterations and
slia.T:Iy reduced penalties for both offenses. Debauching a male under fifteen
is corrently a felony punishable by imprisonment for a maximum of five
years.'̂ Such conduct would fall under the proscription for sexual mis
conduct which makes it a misdemeanor for a female to en?3ge in intercourse

a male under the age of sLxteen^^ (ninety day maximum). Carnal
irowledge of a female ward under eighteen by her guardian is a felony pun
ishable by imprisonment for a ma.'cmum of ten years.®^ Under the Proposed
Code -Jiis conduct falls squarely within the statutory rape scheme set out in
the table above, the nature of the ocense being dependent upon age disparity.
However, there is a noteworthy exception in that consensual intercourse with
fe-TJiIes over sixteen does not subject the actor to criminal liability. There
appears to be no good reasoa to e.Tf:end the age limit of statutory rape to

simply beca'ise the feniaJe is a ward oi the actor. Tae a^e of cok^nt
ihodd be dependent ucoq sexial lad pt^ychciogical maturity'rather dian
the form of legal relationship.

The Iriitsmen recnoimesti repeal cf the seduction statute incicaaag
J9. Id. j :31C'1>:C).
90. See Chaneles, Child Victims of Sccual Offenses, 31 Fed. Prob. 52 (Jjine 1567)
91. Model Penal Code S 207.4, Commeat (1) at 242 (Tent. Draft No. 4, 1935)'
92. See Minn. SUt. Ann. 5 617.02 (1964); 6 X_M. Sut. .\nn. §8 40\-9-3 4CA-9-4

(195:); N.Y. Pen. Law » 130.20-JS. *
93. Model Penal Code } 2UJ (CfBdal Draft 1«62).
9A. ilidj. Comp. LaT« J 750409 (1^), iCii. Slat.\na. } :S-S7l (19S4). Ss p. 939

supra.

95. Mich. Rev. Grim. Cede 5 2305(l)(b) (Final Draft 1967). Section 1330(3)<a)
(ieess a person incapafcie of consent if uj«aer tbe age of si:rt«n.

56. Mich. Comp. Uw3 5 750J42 Mkh. Sut Ana. \ (1954). See
?. 939 iupra.
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that "[r]oughly equivalent protection Is provided" in the chapter on
offenses.^ This stalement is \mfouiKled since Inducing intercourse by promii^^^>
is net punishable under the Proposed Code's provisions. However, repe^;^.^:.
sboaid be urged on the basis of the policy that provoked the legislature'̂ 'iV
expunge all dvil actions for breach of promise to marry and seduction
persoos dgh'^n aixi over,'̂ the of fraudulent claims
corresponding gcod reason for retaiiung the statute.

One of the most important of the bids to alter eating law is the section^,.
providing for the defense of mistake of fact with respect to the capacity j,.
to consent.'" The general American rale that mistake o< fact is no defMise-:^f.
to statutory rape, in spite of the prosecutrijc' misrepresenutions^®® or
fendant's efforts to ascertain the true facts,has for years been severely, .;;
critidzed in legal texts and journals.^®* ^Tierican adherence to this
defense" position is in sharp contrast with European law and even oi^.^
own general principles ,of criminal law.^^ However/ the nile has in, recen'̂ '
years suffered encroachment by statute in lUinois/New York and
Mexico,-®^ and by judicial edict in California in PeopU v.-Eenwfides}'̂ ^

It is widely recognized that there are instances of statutory rape where0.
it is the male who is the "victim" oi a sexually sophisticated female^®® who»,,^J,
phj^cal appearance is woefully misleading; that recidivism among statutoryi'i;i
rapists is nonexistent; and that the statutory rapist is generally not an a '̂;-
normal youth who represents a threat to public security as does the classic, '
rapist.^®"^ Relations with females who appear to be chronologically mature -
violates only scaai and religious conventions that are widely disregarded, and
does not %iolate our traditional principles of criminal culpability, particularly
theprinciple ofmens rea.^®® ^ -

However, the Proposed Code advocates a subjective test in line with
the Hzrmndez case. The reason for allowing the defense of mistake of fact

97. Mich. Rev. Crim. Code 5 2o05, ComrD«nc it 13: (Final DtaJt 1967).
Qs! Mich. Comp. Laws i SilJOl (1W>. Mich. Siat. .\nn. i 25-191 (19S7).
aa. iP'Ji. Itjv. Crjn. Cotle i Dnft 19^7).
yjO. T. Lj-Jr<s3yn. i\i m. '.C6. 'AS SS. (15:4); Tarrtll f. State, 'J2

Te=. C.-im. i33, i:5 S.WJd 5^5 ,154-3).
101. Manning v. State. ^ Tex. Crim. 102, hS> S-W. 9-20 (1901').
ICZ. Set*, Hyers, jtsa^cable MLsu-t: .^e; A Nfticed D^iease to :-^aiutcr7

Ra.5«, I'i ilidL L. JUv. ICS /; Cocii=«i.% lad S£arator:r .\a Ez-
^{oadoa oi -Jie "wraiion isd Cbjecdvea u" ±t: Cjasinc Stuiilard, i2 Yiie L.;. 53

. lOi. Tbe priaorcUaJ concept of mgTu rea, yjilty mia-i, espitssea the prr.ciple
that it b not conduct alone but conduct accompanied by certain specific neota] states
which concerns, or should concern the law.

People V, Hernandez, 61 Cal. 2d 529, 332, 393 P^d 673, 675, 39 CaL Rptr. 361, 363 (1964).
See also Mvers, supra note 102, at 106-^7.

IC4. EL .Un. SUL ch. 3S, ! (Scith-H'ird 15^) (reasocable beSes);
6 }fM. SUL Ann. { 40A-9-3 CK53); N.Y. P?n. Law } IJO.IO.

105. 61 Cal. 2d 329, 393 PJd 673, 39 CaJ. Rptr. 361 (1964) (subjective belief).
106. See McGeorge, SeiuaJ .Assaults oo Children, 4 Med. Sd. i L. 24S (1964).
107. S« Myvs, jupn aote IC2, al U2-J5 t=d iithorlties dted therein.

" IC^. 103 supcx Cf. Madd Pecal Cj<3< j 207JI, Comment it 206-07 (Tesii.;
3r>nit 4, iS55).
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is the avoidance of injustice where the 'Mctim'Vhclda herseli out objectively -
^ a rr^njre female. Where a male engages .ia sexual relatiofla. with a
/e-2u'.ie who appears to be over the age of cocsect, the kw,confers a

reaJIzatioa on the innocent mind of the defendant by later convicting
oi rape. Oa the other hard, the policy of the statute 15 to protect imsa-
ceinalea from their own Icunaturity. This policy is enhanced by fadlHat-

Ing proseoiuons. The es^tence of either a s-ubjective or an objective defense
01 TJStake of fact dOutes the policy of the statute to some trtent, but an
objective standard at least requires that the defendant's belief be reasonable
v-nce the defendant's belief is to be based on the objective appearance of
the female, it is cot too much to ask that the defendant's interpreution of
that appearance be objective. The best recondliation of these competing
interests is ^ objective sUndard. To demand of the defendant that his belief
be rea:JOfiabIe at least approaches traditional principles of culpability without
abrogating the basic policy of the statute. It should be noted that the
defendant's burden of establishing the defense will become inaeasingly- more
di$cult as the age of the victim decreases. For thi3 reason it.is urged-that
section 2331 be alte.'-ed to encompass only reasonable mistake of fact.^®®

Toe mistake section applies also to incapacity by reason of mental defect,
mental incapacity and physical helplessness. These modes of incapacity arc
flot significantly different from incapacity by reason of age in that they are
based on parallel policies. Therefore, the preceding discussion applies equally
as well to these forms of incapacity.

C. Analym

The Proposed Code s coverage 01 forcible rape generally retains current
coverage while attempting a resolution of e.tisting ambigioities through com-
preheniive dennitioos. The proposal is successful in promulgating a rational
Sterne enhanced by precise deanitions, wiOi three e.xcepUons: the deinition
of -forcible compulsion" should be more comprehensive and establish dearly
whether ic is i rjojective or objective test; ±e dennitioa of incapacr/ to
zoQS^.rzi r^ispect 'o seii-indticed intcx:ca::ca ;e izai the
e.rii:eace of doubt regarding the cases of fraudulently ofctalned consent should
be rssc'ivea by ad*iing a specinc provison.

Thri 3tat'jtcr7 rape proposal is a weS res:!cnfici !ccg over-iue n:cdf-
ncacicn jf la-^r. The in-rcd'jctiOiS of the groi^uated^iflense Khe^se
while it could be simpler and more equitable, is cervainly an improvement!
The defense of mistake of fact brings the offense of statutory rape within the
general principles of criminal law, but a reasonable mistake test would be
more appropriate than the propos^ subjective test.

• Taere are, however, other coasideratioDS rele'̂ am to heteroseral oSenses
not noticed in the Proposed Code: defense of prostitution in statutory rape
actions, co^oboration of charges and a restrictive statute of limitatioos. The
statute o( limiations and ccrrob.3ratioQ "are r^ved for later <Sscis3sion!

109. But TI« Prx« of Re:orm_A Looi it fie Piop^
Mkiigaa Revised Cranial Code, S4 L,' S«t. p. 713 PJ'pn, tt S26.-'i -tC
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Since the offense of statutory rape is predicated upoQ the necessity of
protecting the virtue of immat-ure females, inqiiiry into the virtue or chaslit>-
of the victioi wxtald be anomalous. However, it is incongruous to bold that
the statute e.'dsts for the protection of prostitutes.^^® A gocd example of the
poten-Ual injustice is provid-ed by a Ne^ York case^^^ wherein the defendant
was convicted of statutory rape of a fenule who operated out of a hotel
room as a prostitute. The woman had in fact preNiously been convicted of
prostitution, tesuf>iiig at her trial that she was twenty-three years old.
Illinois provides a defense of prostitution against a charge of statutory
rape.^^^ Where the young girl so far departed from sexual norms that
she enters into relatioc.<hips on a commercial basis, the purpose of the statute
has failed with respect to that individual. Having failed in its purpose, the
statute should not be operative in favor of prostitutes who subsequently de
cide that they have been raped. Accordingly, the lead of Illinois should be
followed in establishing prostitution as a defense to statutory rape of
females between eleven and sLcteen. Prostitution in this context should be
defined as sexual intercourse in exchange for compensation rather than
mere promiscuity.^^' The reason for defining prostitution in-this manner is
to minimize the possibility of "oath helpers," individuals that swear
prior acts of intercourse simply to assist a comrade.

Cniawtul Divurs Sexual Condcct

A. Existing Michigan Law

Principal among the prohibitions against deviate sexual conduct is the
offense of sodomy. The crime derives its name from the ancient city of
Sodom, reputedly destroyed for notorious unnatural se.T practices in viola
tion of the biblical edict "thou shall not lie with mankind, zs with woman
kind.''^-* Michigan's -jzatutory proscription of K>dcmy. due to its v-ar.e
statutory dennitic-c. has be-n held to adept the cotmnon law crime of
sodomy.-'̂ '* .Vs a result, the sodomy itarjte covers penetrations of animals
and humans per but 20t asd the rule of aa ear'.y Michigan

thnt emissioa :3111st be shcw^. has beea ov-irtiined by 1 sufaseq'zen:

110. S« P'oscjwe, 3« Offssses: Tie .Lserlcin Le^al Cofltent, La-sr i C02-
tcmp. Prob. 217, 223 (1960); Model Peoal Code § 207.4, Comment (IJ) at 254 (Teat.
Draft No. 4, 19SS).

111. People V. Marts. 146 .\pp. Dlv. 11, 130 N.YS. 524 (1911).
112. m. Ann. Stat. ch. 38, } ll-4(b)(2) (Smith-Hurd 1564).
113. 3at see Moiid ?'cial C-?de } 21o.i<4) (OSdal Draft
114. Levitic'JS 13:22. See geaetaily 43 Am. jar. Sodomy }§ 1-7 (:^3).
US. "[TJhe abominable and detestable crime against nature eitheT with mankind

or with any animal . . . Mich. Pub. Acts 1952, No. 73, 5 750.153, Mich. StaL Anc.
} 23J55 (196^).. Offerees dedaisd in |tncal 3ta^to<y lacgua?? adopt ie co;niDaa. lav
for particdariaSen of the eJesieats of thi c-me. People Schmlit, 273 Mica. i7S,
.:67 N.W. 741 (1934).

114. Peo5{«-T. I>aler,-6 Midi, App.347, 14S N.W.Jd 915 {1967>.
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•xual conduct is th/?

jua.a^c. auiiutory eoacOTficts, carT>-5Dg idcQticai penames, proiubit
acts q/ "gross i::<fececc>-" between persoas, regarileis ci sex, in public or
pr.vai^.-" Regrettably, the j!jdidar>' has not besn dbpcsad to rela'.e the
2:eaniag oi the legislir.'.ve dccer "gross i.ndecejscy-"' vith my spedndty. The
iiipresie coun has held that an indictment in the form of the statute is
suSdent to appraise the defendant of the charge against him since "[t]he
common sense of the commimity, as well as the sense of decency, propriety,
and morality which most people entertain is sijffident to apply the stat^jte to
each particular case . . . The gross indecency statutes are not uncon
stitutional for v-agueness,^-® and as such probably cover every conceivable
form of sexual activity that any substantial group of individuals considers
indecent.

The most that can be said of the current status of Michigan law with
respect to deviate se:tual conduct is that it probably prohibits any and all
«e.TuaI activity, in public or private, heterosexual or homosexual, other than
conventional petting or coitus. Consent is, of course, no deiensc.

B. Revised Criminal Code Proposals
"^e Proposed Code's coverage of deviate sesual conduct would work

iTveeping change in the law. Criminality would attach only to nonconsensual
conduct, a^essing penalties in accordance with the degree of aggravation or
ige dispar.ty in a manne-r identical with the afcremearxned rape provisions.

The unwieldy and unnecessarily vague phrases "abominable and de-
testible crime against nature""^ and "gross indecency"^" are abandoned
in favor of the phrase "deviate serual intercourse," which is denned as
"any act of se.TjaI gratification between persons not married to eadi other,
invohing the se.T organs of one person and the mouth or anas of another."^"
Tais retreat from the use of language, borrowed from another era,^-' that is
repugnant to modern theory of constitutionality,"® is to be commended.

1.1-. [i;t jhaO aot be cecsssary to pro""-? eaissioQ. aa-f jcruai how
ever iligat Shan be iraie-i juSder.t Mich. pyb. Acts I9S2, No. 73 § 750.15'7, Midi.

.Van. 5 overturnicg Piople v. Hodgkin, ?4 Mich. 27, 53 X.W. 754

l\S. iiicii. P'lb. .\cts 155:, No. 7.1, } 750J::3. \Cch. Sfa--- Asn. } :sjrc (n<a)
,ac^ ?«p:c3). Micfa. Pub. .\.:a So. 73. } iOch. Siat. .loa,
' (acts lietweea fcinaje pxrvins). Mich. Pub. Acts 19S2, No. 73,$ ';0Jo3b, Mich. Stat. .\nn. 5 28.570(3) (19S4) (acts between males and femaJes).

119. People V. Carey, 217 Micfa. 601, 602-03, 187 N.W. 241, 262 (1922). The court
quoted mih approval from in earlier case that "[cjourts wfl] never aOow iU [sic] records
to be polluted by bawdy and obsceae rcuttets." Id. it 6C3, 1,17 M.W. it 26i.

i:0. Peocie V. Dcser, 6 Mich. Aoo. Z*', 1-iS ,V.~vJd )15 (1%?).
121. inch. Pub. Acts 19S2, No. 73, 5 750.158, Mich. Stat. Ann. | 28.35S (1962)

w. 5 750J38, Mich. Stat. .Ann. 5 28i70 (1954):M.ch. Pub. Acts 1952, No. 73, 5 7£0^.?a, Mich. Stat .Aan. | ;3jrca) ('954)- Mldu
?-ib. .\ct3.n<2, No. r.3. i 750J.3Sb, MidL Stat Ann. | :3J70a) (^54).

123. llev. C.-im. Cc^it S 2301(b) (Tinal Draft 1067).
b!3Eidus C7im4 agaitvt cotDzaitied aih«r with aaa m

.... 4 Bladatane, Coasmefttines *215. '
125. If the sUt^ie weie a new on«, It ie wwiotaJy ^sacoisififeitiodal for
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The most serere peoalty (twenty year maximum) Tmda- the graduated
scheme is assigned to deviate sexual intercourse by forcible compulsi<Hi, or
with a person physically helpless, or with an infant under eleven years of
age."® The d-efinitions of ph>-sicaay helpless and forcible compulsion are the
same in this context as for rape."' As in the case of rape, sexual impositions
by force, or upon physically incai»citated persons, or upon children^ of ex
treme immaturity are extraordinarily dangerous to the individu^ victim and
a serious threat to public security, deserving of severe sanction. The re
maining sections covering deviate sexual intercourse correspond to the
system ofstatutory rape provisions.^

Victim's
Age ..

Actor's

Age
Maximum

Penalty

less than 11
^ 11 to 14

11 to 14

14 to 16
14 to 16

15 and over
18 and over

IS to 18 .
21 and over
15 to 21

5 years (fdony)
: . . 90 days (misdemeanor)

1 year (misdemeanor)
. ^v- 90 days (misdemeanor) '

This graduated scheme, based on age disparity, follows that adopted
by N'ew York in its recent penal law revision."* The systematic concept
was formalized m the early drafts of the Model Penal Code based on the
theory that it is advisable to deter seduction of the young by older penrerts,
with relatively harsh penalUes, while avoiding attaching serious crii^ality
to occasional experimentation between adolescent contemporaries.^^® Empiri
cal evidence, such as there is, tends to justify this distinction. The famoi^
Klnsey study indicates that nearly sixty per cent of the male population in
.\merica has had some sort of homosexual experience, usually in thdr youth.^^
^"hile the magnitude of Kinsey's figures has been questioned,^" there ^
be little doubt that his astimaies bear a significant relationship to acrjality.
Suraiv no one wouid ccntenil thai rach passing sexual axperjsiensa^-oa by

v^esesi. Thi focaer caacara foe the feslicga th.^ the staiu&s
Tittlded to ^2ie ccc2ssity ihai is imSctcd pcrscn iscw oi "roat he 3
Eapbcaisias haTe 10 piacs in siaaaai stasites.

Perkins v. State, 334 F. S«ipp. 333, [VfDS.C.
126. Mich. Rev. Crim. Code i 23 IS (Final Draft 1967), ...
127. The definition of fordble compulsion is open to the same criticism here as it

was in connection with rape, it being of no consetpience that the victim of deviate seiual
intercourse may be male aa well as femak. See pp. 9^1-42 supra.

128. Mich. lUv. C:m. Cade H 230S<l)(c), 1315-17 (Jtel Draft 1967?. It 5» 0:
no consequence to the comparison that the victim of deviate ssiaal mtercouraj may
TtiaV as well as female. See pp. 944-45 supra.

129. N.Y. Pen. Law 55 130J0, 130.40-i0.
130 Made! Penal Cede | tcrJ, Comnseats (31-(4) it 230 {Tent. Draft No. 1935}
131* A. Kinsey, W. Praiercy k C.'3£artin, Sexual Beha:Tuw in ^Se Haaan Mih

371 (1948^« . ' ' * \ -
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approaching sixty per cent of the populaiion is descmng of penal-
t-es to the most heinous ofcrimes.

Deviate se-vaal intercourse with persons incapable of consent by reason
QX incapacity is classified, as in the rap-e coo'^t, as a Class A mis-
(jenieaaor^" (oae year ma.^imunj). The discxission in the rape section par-
jilels the considerations relevant here."* It should also be noted that the
defenie ot mistake of fact is available in deviate 3e:?ual intercourse prosecu-
iions as "well as rape prosecjtions and consequently open to the same criti-

The most important alteration of law under the proposal is the elimina-
jfon of criminality from deviate sexual activity between consenting adults
in private- The premise underKing this posilion is that it is not a proper
function of the aiminal law to regulate private moralitya premise to be
examined in detail in the following section. Accordingly, the Proposed Code
jfould punish homosexual activities accomplished by compulsion, perpetrated
on the young, or displayed in public^ '̂ even though ccnsensual, while rele
gating the control ofprivate morality to religious and sociological institutions.
This view reflects a philosophy that has Tjeen extremely pcpular iu legal
texts and journals but apparently not among the legislatures. IlUnois is
presently the only jurisdiction that exempts homosexual conduct, between
consenting adults in private, from criminal liability.The recent penal
code rev~sion in Xew York retained the prohibition agaivTst consensual
icdomy,^^^ but the penality for violation (ninety day maximum)^"*® is in
sharp contrast to the existing Michigan penalty (fifteen year ma.'dmum). '̂'̂

IJ3. Mich. Rav. Crjn. Code § 2317(l)(a) (Final Draft 1?67).
Ij-i. See pp. 9^2supra.
1:5. S«e pp. "•iS-i'l supra.
IJ6. Midi. Rev. Crim. Code 5 2317, ComiECat at 186 (Fmal Draft 1967).
Ij7. Pubiic boBjo^eauiJ diiclay^ are co''ered cae Proposed Code's provisioas for

oiterjijj. id. } 5o-i'3< aotw.chsasding tbi! 'Jiat n:ch "Tonduct is •''uicluded
51 ie :naL-spc o; Siorderly csnduct.' Id. } ii:5, Coam^i at 137.

lo3. 01. Aixa. Sut. ch. 38, 1} 11-1 to 11-20 (Smith-H'jrti 136^"). The Model Penal
Zide .-e^OTters orlsxaDy adopn^d ?Sis pcaticQ brst the ptopcsai vis jci.=iated b?
•M'lndl.

icma Jiesibers b«t3ev«! ^iat 'hi Rsporters' pcsicoD is the :adoaal -ace bus tiat it
v^nld :« tccaHy unacciptabse '.o .\,T.<ncin leylslicures i-nd Tooid prsjatSce accepcance
01 ±e Code generafly. Other mctab^rs oppose the poaticD ... on the ground that
sodomy is a cause or syniptom of moral decay in a sodetv and should b< represi/»d
by law.

Model Psnaj Code ! 207J, Comment (1) at 276 (Tent. Draft No. 4, 1953). See Schwarta,
Morals Offenses and the Model Penal Cede, 63 Cohini. L. Rev. 6o9 (1C63).

1J9. S.Y. Pen. Law | 130.33. See Set Closes in tie Ne-?? PenaJ Law,
52 Brooklyn L, Rev. 274, 286 (1966) (critical: "It b obvious ODce again that change
is not necessarily progress."). The New York proposed code would have removed
•rmisalitr from private conjtasuai woduct. See Note, The Pnjjosed Psaal La-y of
New Yo<x, 64 Calam. L. Re». 14-i^ li45 (1964). - -

•-«). M.Y. P?a. La» S 70.15(0.
^ 1^1. iCch. Pab. Acts 195.', No, 73, | 7S0JM, iCdi. S^at Ann, J 29JSS {Vf62)
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C. Analysis

The Dfcposed scheme for unlawful deviate sexual intercourse is com
prehensive, well-integrated and cocnplete with deMtiooi. The gradu^
penalty provisions based on a varying degree of aggravation are sound. The
denniions are a surked improvement over e-tiiiing iaw, although open to
spedcc objection as previously discussed.^^ It Is iccport^t to note that
this portion of the Proposed Code is characterized by a distinct alteration in
penalties, some reduced and some incre'^. However, space linuta^n does
not permit a discussion of penal theory ia this presentation.' The
striking change is the elimination of punishment for deviate se-Tual actmcy
between consenting adults in private, an issue requiring detailed anal>-si5.

The regulation of deviate se.vual conduct between consenting adults
in private requires discussion at three levels, though not cl^rly distinct
and somewhat overlapping: the ethical level—the relationship between mor
ality and legal sancUon; the legal level—the rekUonship betw^n easting
jurispnidential doctrines and legal sanction; and the practical level the
relationship between enforcement and legal sanction. _

To set the problem in its ethical- context the following premise is taken
as self-evident. Every legal sanction must be justifiable, for the deprivation
of life liberty or property is itself a crime without the impetus of law based
on reion. It is the justification about which the controversy centers. The
pubHcation of the British study^^* in 1957, commonly referred to ^ the
Wob'enden Report, precipitated the latest bcut ever the .egal reg'JiatiOfi ot
morality.^-'® The report advised that bomose.Tual practices between consenting
adults in private be excluded from criminal liability on the following ground:

Unless a deUberate attenipt is to be made by society, acting through the
agency of the law, to equate the sphere of crime mta t^t of sin, there re
mains a realm of private morality aod immorality whica is, mbnef and crude
terms, not the law's business.^-'®

The coEtroversy haa bea champioced by two e=±ient lepi scholars.
Lord Devlin taltes •i.tceprion to the Woiienden Report s c-jccepcioc ot
is properly -'the law's business," equating immoral conduct £o trea^n.-"''
Eis thesis is that a set of common moral vilues ;s ess^stial to ue ?:dstence
of a sccecy a£id therefore private cooduct taat thrsa:ii2s a aicral princpie.

U2. Se< p. 947 sypra. « . j <-. •
143. See generally Comnsent, Sentencing Reform and the Michigan Revised Cnm-

inal Code/u Wayne L. Rev. p. S9l supra. . „ - . v-
144. Report of the Committee on Homose-Tual Offenses and ProstituUoa, Cmd. ^o.

247 (1957) (hersinafter dted as Wolfenden Reportl.
See. e-?- P. The ^forameat «f iiocxla (1965) .aerenafter is

DevUnl* H Hart, Law, Ufcerty and Morality (1966) [hereinafter dted as HartJ; X.
St lohil-Stevas, Law and Morals (1964); Dwotkin, Lord Devlin and the Enforcement
oi MoriiS, 7S Yale L.J. 936 (1966); Isco, The Eolcparaent ot Monis, 3 U. BnL Colam
L. 363 il96:).

146. Wcifen«len Report at ^4.
14J. Devlin at 13-14.
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^hile not a nnenace to others, is a threat to the existence of society. The con«
elusion is that the law is justified in controlling private homosexual activity
:o prevent a chini in the mcral cement of society just as it Is justified in
the "supression of subversive activities."^"*®

HXA. Hart aligns widi John Stuar: MiU on the issue of the
yircrceoent of morality, taking the position that the only p^stiScation for
the regulation of private conduct is the prevention of harm to other indi
vidual members of society.^*' Hart diverges from the strict principles of Mill
iji distinguishing bet^veen what he terms "legal mcraliim" and the enforce-
ment of a "moral principle and nothing else" or "paternalism." The dis
tinguishing e-tample dted by Hart is a statute punishing cruelty to animals.
The justification for such a statute is not the immorality of the act, "patern
alism," but rather the prohibition of inflicting suffering, albeit only of an
animal, "legal mocalism."^" A law cannot be justified without showing an
imposition on some sentient being. VSTiile mere knowledge that someone
may be doing something wrong might distress some member of society, pun
ishment on this basis is tantamount to punishment simply because someone
objects to what is being done. Th^ only liberty that could east in such an
atmosphere is the liberty to do those things to which no one serioxisly objects
—an illusory liberty at best,^" As Hart points out, the principle of legality
is seriously undercut by a law prohibiting that w^hich some group feels is
immoral, without justification, and is reminiscent of the Nazi period in
Germany during which a statute was enacted punishing activity fleserving
o£ punishment according ''to the fundamental conceptions of a penai law
and sound popular feeling.""-

Devlin's fear, that society would collapse as an eventual result from
the weakening of society's moral bonds through relaxation of the regula
tion of private sexual conduct, is not supported by history.^®® On the entire
Eurpoeaa Continent only .\ustria and Germany punish private homose-xual
conduct between consenting adults.^^"* Indeed, if Dr. Kinsey's statistics are
accurate, our society was on the verge of collapse in 1943. '̂® Devlins tol-

1-^3. :±
149. Hart it 4-?. See liso FTe^catr, Sex Ofienses: An Etiiical View, IS Law i

Coata-Tip. Prob. \196G). A poifion is attribuiable '.o Normaa 3t. Joha-SUrm
•iiat >niy '̂thcse aionf -waica afect 'Jia cocsion jood ir? at iubjtfcts for
le§7sladaa."* N. St. Jcaa-Stavas. supn scte l-f5, it 27. However, die ossessnies: the
panJic jooii via impiricu iuidy In^T'ecis jericus dimc^ty. Id. it

150. Hart at 33-34. See Comtnent, Private Conseasual Adult Behavior: The Re
quirement ot Harm to Others in tie Enforcement of Morality, 14 U.Ci-\X. Rev. 581,
536-94 (1967).

151. Hart at 46-«.

152. Id. at 12.

-•133. See Hift at 30-52; Jsod, saptz note US, at :66-59.
154. N. Sl John-Stevas, supra note 14S, at 120. Such predominantly Catholic coun

tries as France, Italy, Mexico and Uruguay do not attempt regulation of private seiual re-
latiocsfaips between cooaenting Model Pesal Code S 207Ccmment (1) at 273
CTent. Draft No. 4, 1555),

155. See N*. St. Jcia-Sisras, supra note 14S, at 113-19.
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eraoce limit, that limit where legal regulation should be imposed,
which arouses feelings of "intolerance, indignation, and disgust. .Tti^_
prcbfem is that there is no demcnsirable corrriauon between such ehiay^,5^.v,«t...-,
tags and thdr destPJCtive influence oa socety, and there are serious di£5^ '̂;:;f>
cuiUes associated even with der.enniiii.D? the real feelings of the community,i»T,:.

Assuming c^^a^Tuio thut nnost onen r^ard nonr.csexuality 3S a vies sov.'.-.v
abominable that its mere presence is an offence,that tenet itself demands
examinaticQ.i®^ If a man contend that the law should condemn homosexuality,"^
it is advisable to inquire of his reasons. The response may be based on. pcej* . ..
ijdice—homosexual creatures are morally inferior because they are effeminate,
emodoD—they make me sick; rationalizadon—everyone knows homosexuality
is sinful; fantasy—homosexuality causes earthquakes (as the Emperor Jus
tinian believed);"® or personal aversion—blind bate attributable to un
acknowledged self suspicion. None of these justify the restriciion of another .
man's freedom. Accordingly, "[a] consdentious legislator who is told,a
moral coiisenstis e-tists must test the credentials of that consensus. 3f
none of the aforementioned reasons are acceptable justification, the legislator
mi2st uncover some^ other reason to ruppcw^ the law. Does such a reason
exist? ^

Careful reflection on the justification of law should lead to a condusicn
in accordance with that of Hart, The enforcement of morality qua "intoler
ance, indignation and disgust" without demonstrable individ^ •ha.in, at
the expense of liberty, is simply not worth the price. The regulation of private,
homc^sexual conduct between consenting adults is, on this basis, itseii im-
moral. , . j. i. '

An examination of morality legislation at the legal level indicates that
the regulation of consensual homosexuality between adults in private is

. curiously out of step with constitutional doctrines. The contention presented
here is not that such regulation is unconstitutional; it clearly is not as of
this date, although the trend is not favorable to the continuing validity of
SJicii rWilation. Rather the ensuing discissioo is intended to point up the
discrimba'xrr ippUadon oi legal d.^ctrines ber^een bcmosd-uial offenses
and the remainder oi the crirranal law. In uiiij rss"pect it .i hcped LiaL ijie
leaisIaVjre "viil examine the dispar.ty md artiCiilate a justification.^"^

' A ]i=e cas^s leading to the Saprisnc Court's lalesl pfono^jscenxent. m
Griiwoid ?. Mtc e-tabHsh-^ri a ccnstituticGaily proter^

156. D«>Un at 17.
157. Ison, supra note 143, at 267-69.
158. Devlin at 1".
159. S« geaerally Dworkin, supra note 145, at 594-1002.
160. Hart at 50.

161. Dworkin, jupra note 143, at 1001. _ ^ _
162 zeneriUy Comment, Deviate SeiuaJ Behavior; Tfee Desirability oi Legis

lative PToiipdoTi. 30 Albany L. Rev. 291 (1966); Note, The Crimes .\gaL-ist Nature,
16 I Pub, L. ISP, ir7-&3 (:«7y; CocaiE«tt sapra Bote UO, at :99-i03.

163. m US. 479 (1565). S« 5^ Mich. L. Sev. WT-2S3 (1963) iox i sen« ot
arjdcs by reEOfm^d professors <Sscas5i2S the Graw^iW oss.
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right of privacy. The majority opinion draws upon several provisions of.the
Bill of Rights stating that the protections afiorded by these araendments
ire incumbent upon the states throu^ the fourteenth amendment, Criswold
itpjck do'vn a Connecticut statute that forbade the use of contraceptive de
vices by married couples, on the ground that the statute abridged a right of
privacy that lay -Jnthin the penacnc^a oi fundaicenLai asnscitatiooal g^jar-
intees-'̂ It is but a short eitenaon of the "zone of priracj'" enshrouding
3:arital se.tual relations to include homosexual acts b-etween consenting adults
in private, particularly if the state can denwastraie no cocvindng justifica
tion for such regulation.^*^

Punitive measures directed at homosexuality also may encounter diffi
culty with the cruel and unusual punishment prohibition of the eighth
imecdment.^®* While psychiatric opinioa is not unanimoxis'on the causes or
2ature of hom«:)5e.Tuality, there is a substantial school believing that homo-
jerjality in certain cases has a compulsi\'e element. That is to say, that
certain homosexuals do not have the vohmtary capacity to conform their
conduct to the requirements of !aw.^*^ Robinson v. Cdifornio}^ held iuvaHd
3 state statute making it a crime to be a narcotics addict, on the ground of
cruel and unusual punishment. An attempt was made two years later to
apply the Robinson rule to a sodomy case in Perkins u. Staic}^ Robinson
was distinguished on the basis that punishment based on the status of
narcotics addiction is different from punishment based on an overt homo
sexual act. '̂® Evidently Judge Craven felt a twinge of injustice, even

16^. 331 tJ3. ac 43S. The search and seizure provisioa of the fourth amendment
is not enUrely disv'nct from a right of privacy entitled to constitutional protection. In
Smayda v. United States, 3S3 FJd 251 (9tli Cir. 1565). hcmoserjals were apprehended
and convicted on evidenca obtained by daodestiae surveillanca o{ a public toDet by
means of i concealed bofe drilled in the criEuf. In spite of the fact that i large number
31 Innocsnt users vere necftssarily obser%-ed during the snneiDancs. the coart beld that there
Tis 30 joreasonable jearch and seizure of a constitutionaDy protectirf a?ta. S« 17 Hastings
L.J. 3J5 (1966") (critical). However, the recerat Sapreme Court dedaoo in Katz v.
United States, J.39 U^. 347 (1967> apparently strips Smayda of its basic underpinrin^s
by iedariag csosGfriConal protection for pe'::jocs a pcbuc paone booths wae.-e the
;ur''taisjics is "vltliout beaeat of judic'ai -iccme issued icon yrobacte canse.

165. Cue siace csurt ihat baa cottasdered ±e question reacted the constitydoRsi
privacy arfiiment on the rather -jncoavinciiig jrouad that "(ilt is madeat ^ say that
icdooy has tttn i crime )T?r 'iie csaaries."* Stais t. Vbitc. — Me. —, —, 2P AJd
:i:. J13 {l'5^o>. Bat d. BteiicSd 7. Sapenor Cotal. 57 Cai 2d iCi, 3Ti P Jd 2:!3, ;i
J.U. Rpcr. 55.2 "[LJIcsnse to uaia ndi vi insp«ctioQ if a unJet jraJ! is 3<Jt the
eqiiivaleat of mthority to invade the personai ri^bt of privacy of the person occipjing
±t stall." Id. at 609, 371 PJd at 292, 21 Cal. Rptr. at 556.

166. "Ejcessive bail shall not be required, nor excessis'e fines imposed, nor cruel
ind unusual punishments icfilcted.'* U5- Const, atoead. VTTT

167. See George, Legal. MetScal and Psychiatric Considerations in the Control of
ProstitjtioQ, 60 Mich. L. itev. 717, 7S3-S7 Ghieck, An Evaluatfca of the
Hcmosc-TuaJ Otfender, 41 Minn. t. Rev. 187, 194-205 (1957), aad the authorities col-
lectttd therein.

168. 370 US. 660 (1962).
169.- 234 P. Supp. 333 (WDXC, I'HA).
i:0. Id. at 337.
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though he fdt constrained to \iphold the conviction on amstitutional groiXDifa'i':^
for he drew into question the wiidom of penal theory with respect to hoiiii^;^
sesuals when he commecied at the end of his opinion that "[p]utting Perk^'J,
into the North Carolina Prison system is a 'Jttle like throwing Brer RaiAii.y
into the Briar-patch."''^ ..

The Perkins decision hai defi^iitely set icredosed the issue. Two retent
drcuit court decisions, Driver u. Hinnant '̂̂ ind Easter v. Disirid I
Columbia,have held that since a chronic alcoholic lacks the voluntary_V
capacity to conform his conduct to law, no con^/iction can be had for that
particukf conduct for "[tjo do so wodd anront the Eighih Amendment, as ;
cruel acd miusual punishment . . . Accepting current medical opinloB-
that homosexuality cootains elements of compulsiveness, punishment ,ot;
homosexual offenders may well come under this rule."® " :

Aa examination of the issue at the practical level is divorced fro^ ^
any judgments respecting the morality of homosexuality. This aspecfof
the issue focuses on the enforcement of existing law and its ancillary effects,
Basic to the discussion is a recognition that homosexuals have a moral .code;,
of their own and, even if they are capable of controlling their conduct,
are not likely to be deterr^ by threat from conduct that they codsMct;
moral.^" If estimates of homosexuality are at all realistic, there is a ag-';
nificant proportion of the public regularly flouting the law.^"^® In face of
such apparently widespread violation of law. enforcement is far from uniform

I7t. Id. at 339.

172. 356 FJd 761 (4th Cir. 1966).
173. 361 72d SO (D.C. Cir. 1966). ....
174. 356 F-d at 764. It should be noted, however, that volvictary intcsicauon is

not within the rule. Nor are other crjair.al acts of the chfioic alcoholic, not characteristic
01 his afflictioQ, «einpt from punishinent. Id.

175. Sobsequent to the preparation of this comment the Supreme Court handed
down its decision in PoweU v. Texas, S3 3. Ct. 2145 (196d), wherein the C.>urt refused
to apply the Robinson rule to an alcoholic. The Jusdces concurring m the^majonty
ociaicn were sot cao'/incsd it ±e lompuJsivuejis oi licchoiisa. but the indication is
tint :lijs facior wouid aoc be wontrjilir.? sncz in •3 '̂5rt pubiic ict was involved. How-
4''er, Mr. Justice White 3 jpe-iii cnncurrencj. the ieciciaij vote in i ave--.our iciaoQ.

Study of Eaiofcercenc aau Adminisa^tiOQ in j-os As.%iies county, .vev.
647 (1966). . , , . , .

177. See Comment, Deviate Sexual Behavior: The Desirafailit>* of Legislative
Proscription, 30 .Albany L. Rev. 291, 3CO-01 (1966).

178. See A. Kinsey, W. Pomeroy & C. Martin, Se:iual Behavior in the Human
(1948^ .."[Sight] per .tsat of th< maJci are esdnjivtiy io^asexuci ... for it »east

three years between the ages of 16 and 35. This is one male in every U. (Four] per cent
of the white males are exclusively homosexual throughout iheir lives . . . ." Id. at 651.
See aiso G. Mueller, Legal Regulation of Sesual Conduct 16-19 (1961) j Note, supra
aow 162, it 171-73.

g
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or strrking asp>ect of discrinnnatofy enforcement is reflected
jjy the nearly total failure to prosecute lesbian activitySince most homo-
ggs^ial actirity is conducted in private, the possibility of enforcement, as-
suininS ^ impetus for enforcement,^®^ is exceedingly dim due to search
jflr? ;e:2iire liniitaLions. The practical reiult of sporadic and discriminatory
gjjiorcerr-eat Is tise breeclng of a general dL?respcct for the law on the part
of the unfortunate few who are punished for indulging in acts that are
practiced on a relatively broad basis.

Another undesirable practical effect of existing law is the victimization
of homcsexiials by blackmailers.^®^ The luckless hocoses^jal encountered by
j blackniailer is deterred from resorting to the law and exposing the black-
uiailer by the threat of criminal punishment. Since the homosexual may not
be aware of the phj-sidan-patient privilege, he may be reluctant to seek
psychiatric help or other a.s£istance for bis emotional problems.^" Removing
the criminal sanctions from homosexuality will not remove the social stigma
attached to homosexual conduct and therefore will not eliminate the blacV
niail problem. However, the removal of such a weapon from the blackmailer's
arsenal should at least diminish the threat of extortion.

An evaluation of the considerations relevant to the prohibition of deviate
ie-tual conduct between consenting adults in private does not weigh in favor
of the retention of existing law. On ethical ground there appears to be no
justification for such prohibition. Current law seems to be out of phase with
existing legal doctrines although there is a discernible trend toward judicial
rectincation of that anomaly. As a practical matter, the disadvantageous
effects of the law are not balanced by corresponding benefits. Objective
pemsal of these considerations compels a redefinition of thelaw.

179. Ploscowe, Sex Offenses: The American Lejal Ccntcrt, 25 Law k Contemp.
Prob. 217, 221 (l^fiO). See Comment, supra note 177, at 297-99; Note, supra note 162,
at 171-7S.

130. \ survey cov-ring a ten year period in New York City found orJy three
cues of sodomy prosecution of females while "tens of ihousaads"' of males were prose-
cjtsd. HowTBan 4 Ef.gie \ P-jychiatric E-"aluadon o( L^iws or Homoseruaiity, 29
T'jaio. L.Q. ^73, ^31 {lOi'o). A jur^cy conducted by Slnsey covering lii96 to 1952
revealed aot i siaijie ccc/ictioo oi i feaiale for homoassaai Activity. A. Sinsey, W.
Foraeroy. C. Martin l P. Gebh.ird. Stiuai Behavor in the Human Female •*34-56
!.V}S2). 3'is sess People v. Lr.*er3io«» 9 l£idi. Aop. 13i N'.WJd 711 (IGdr) (coc-
•••ictioQ for 'jmss indeceac:'' between fesaies).

131. 'Cniy n jitallecaiaily n'imo person -nn -cS aai^itain ihit the criminaZ law,
with the traducral means at its commaad, can enforce the sezuai standard wbich it
endorses. It cannot, and we must face the iact." G. Mueller, supra note 178, at 17.

182. The experience of the English attoroe? generai's office has been that 95 per
cent of aS blackmail cases reported to that oSce concerned homosexuals. E. Schur,
Crimes ^^Ithout Victims: Deviate Behavior and Public Policy S3 (1965). A recent New
Yorit Indictmttnt for estartion invoked seventeen iefendana. pan of a aatiunwide
ring, who spedaSztd in victimizing prominent bomosouals. N.Y. Times, March 3, 1966,
at 1, col. 3. See generally Comment, supra note 177, at 302-04; Note, supra note 162, at
175-177.

183. Modd Psnai Code 5 20?J, Comaiint (1) at 278 f.Teat Dnft No. 4, ;9.«).
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'• ^ • Ii-UOT Sexual Contacts Without Pej^sttlation' ' -
A. ExUting 2iichigcn Ljig

This section of tee discussion deals with conduct antecedent to crioiiaal
senjai p^necratioa ^ sexually motivated touchiTigs that do not req'jire
^u-al penetration. Three types of offenses fall into this category: assaults
indecent liberties and entidngs, '

Assault with intent to commit rape, sodomy or gross indecency is a
fetony punishable by impriscTiment op to ten years.^^ Criminal assault in
general is an attempt to commit a conconsensual immediate touching of the
victim by a show of force or violence, coupled with the apparent present
ability to complete the act.^" Assault with intent to commit rape, sodomy
or gross mdecency is, however, a specific intent crime. The burden is on
the prosecution to show that the defendant intended specifically to commit
rape, sodomy or gross indecency.^" That the assailant voluntaray desisted
wfore completion of the act does not necessarily negate the intention at the
time he commenced the atuck, to commit rape, sodomy or ^oss' indecency.^"
If the victim is below the statutory age of consent, it is necessary only that
the defendant intend the act; it is of no consequence that he did cot intend
to overcome reastance.^^ If, however, the requiate intent is not proved in
such a case, and the act is not completed, an indictment will still be for
indecent KberUes.i«» It is also imporUnt to note that the specific intent
mens rea may not exist where the defendant's mescal faculties are numbed
as by alcohol."® '

The speaSc intent most be accompanied by active steps toward ac-
compUshment of the intended act."i .An actual touching is not a necessary
element of the offense,although it ijsuaHy is present. The steps necessary
are those that would constitute an ordinary assault if it were not for the
specfic intent.^®® Should the victim consent before the intended act is
consummated, but after initial resistarxe, the assailant is sti3 charzeable

rp 5 730JS, >I:ch. Stat. .vin. J :3.J3C •106:)"
J" 3«iaily deibqueaj persco" a aasfrnani Sfe jenteao; aiav be'pcs«d. Id. A3«uai!>- delincue.i; person Udefied m"lay ^ersoo Tfhcse W-^or

a aaraclensad o* c-jBitmisivBr icsj . . . M'cii Pnh 4.--1 ic«-» v--. •-
\ 7SC.:0a, Mich, rtat .Xna. ^ ;3JCCn) —, - •. ..s,

, !- 2£dL 426, 1^5 S.W. 261 .1910). SeePsrcrj, Crtrnmal la-y 36-?6 (I ?57). ' - . -v
186. People v. GaiBett, 342 .Vfjch. 1, 59 N.WJd 140 (19SJ),
187. People 7. Richardson, 224 Mich. 66, 194 N.W. 512 (192J)
188. People v. Goulette, 82 Mkh. 36, 45 N.W. 1124 0390)'
189. People 7. Dowell, 136 Mjch. 306, 99 y.W. 23 (1904).

, , cwisder lU faciore i«3eciisa5 on fbt stare of diedefendant's mind m detenmnmg if he had the capacity, and did in fact, entertiin tS
specific Intent. People v. GuSlett, 342 Mich. 1. 69 N.WJd 140 (19SS)

191. People V. Courier, 79 Mich. 366, +4 N.W. 571 {1S9C)
19J, P«?>{e V. SaflfoH, 149 Micfa. :66, 1J2 N.W. 910* (1507)
m. Peorie y. Cariff, ?9 Mich. 366, 44 N.W. 571 fisso)
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1 ai^'cinuTs lifs jcateaca aay fep
aa "any person -whose se-Tual behavy^
. . Midi. P^io. Acts W5;, X»_ 7

J6I (2910. Ses Rnenfly^^^

:d 1-10 (19SS).
N.W. 612 (1923).

7. 1124 (1890).
h 23 (1904).
•aora rejecting on state if
«citY, and <Ed in fact, entertain
N'.W^d 140 (19SS).

vV. 571 (1S90).
91(5 {i907). -

571 (1330).
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.jj, the assault beca:use the offense is complete before the victim ac-
In accordance with the familiar phrase "mere words do not

an assault," illicit solicitations unaccompanied by actiial or at-
.^pted physical contact do not giv-e rise to a charge of assault,^®'

The attempt or act of taking indecent liberiies wiLh a child under six-
^rj yeaf3 of age is a felcoy carrying the same penalty as assault.^"** Indecent
jjberties in this conte:?t means "such liberties as the common sense of society
ffoold regard as indecent and improper."^" Some touching is essential to

commission of the aime,^®* but it need not be of the diild's "private
.. -uafl

par-a.
It is clear that the offense is not a lesser degree of statutory rape.'^

-jTiis ofiense and the offense of assault with intent to commit rape, sodomy
Of iTTOSS indecency are mutually e.^dusive,®°^ and it is error to omit the
etaiutcry phrase, "withoat committing or intending to commit the crime
of rape, sodomy orgross indecency," from the charge to the jury.^ ••

Conduct Erected toward inducing youths to commit immoral actsis cur
rently prohibited by three different Michigan statutes. It is a misdemeanor
to -'accost, entice, or solicit" a person under sixteen years of age wth the
intent to induce the commisaon of or submission to an immoral act.^®^ The
offense requires active steps toward the consiraiation of the Intended act
coupled with the requisite intent, and it has been held that merely inviting a
thirteen year old boy to enter an automobile is not enough to sustain a con-'
v-iction-^^ The statutes covering the debauching of a boy under fifteen by a

1^4. People V. Marrs, 125 Mich. 376, 84 N.W. :S4 (1900).
193. See, Slate v. White, S2 Mo. App. :8S (1893). However, it has been

held that an actioQ for assault wiH be sustained where the defendant'? conduct leads
to 'jjjury as a result of mentaj distress blentjooaHy inflicted by the defendant. State v.
Williams, 186 N.C. 627, 120 S.E. 224 (1923). See generaJly Annot^ 12 AXJRJd 971
(1950). •

106. Mich. ?-2b. Acts 19<2, No. 73, | 750J36, Mich. Slat. Ann. § 23J68 (19:-t).
A-ny person or persons over the age of 16 yenn, *bo shaD assa'jlt i child under
.'he ige 'ii 16 years, aad jhaD or atiescpt io take indecsst md ImofTCer
"ihe-ties *ith person oi sU«:iJ a child, vithont eomznitasg oc intending '.o
."lommii "ie crime ot rape ar the cime ot sodoisy or poss indecsncy apon rao
caild, snail be fuiity of a felony ....

19T. People v. Hides. M;ch. 35- W, 56 N".W. 11G2, 1104 ;1893"): acrard, Peepie
7. Szyssaoski. 321 >l:ce. 2^3, 22 N.WJd *31

I'i8. Peucie V. Ncyas. 323 Mich. 107. -C N.WJd 331 (1950); P?cp!e t. Vis^ 273
Mich. ?7, 265 S.9i. ^31 (1936V

199. People V. Hicks, 98 Mich. 36, 90, S6 N.W. 1102, 1104 (1393). See People v.
S2>-a2an3ki, 321 Mich. 248, 32 N.WJd 451 (19^8) (man pladn? his hand oo girl's leg
•n a theater). For cases decided in favor of the defendant, see People v. Healy, 265
Mich. 317, 251 N.W. 393 (1933) (artist raising child's bloomers to sketch her legs);
Psople V. SheSeld. 105 Mkh. U't 63 N.W. 63 (1893) (lefeadact jhcsd his inns
Kound the waist oi a ?iri w*lh wboes he was icquainied).

200. People v. Eddy, 252 Mich. 340, 233 N.W. 336 (1930).
201. People V. Oberstaedt, 372 Mich. 521, 127 N.W^d 354 (1964).
202. PescOc v. Piiaiake, 2C6 Mkh. 4, 1^2 N.W. 399 (1919).
203. Mica. Comp. Uvs J 750.i^5a (19^), Mich. Slat. Ann. 1 7&M1 <K6J).
204. Pwpie 7. Pwn, 31d Mirh, 191, 15 N.WJd 164 {1946).
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female^® and by a male,"®* discussed previously,®®^ include punishment .
soliciting or enticing the same,

B. Revised Crimincl Code Proposals _ ; •

The Proposed Code categorizes irsdecent touchings under the
seroal abuse scheme. The prohibition is agairist "sexual contact" which is
denned as "'any touching of the sexual or other intimate parts ot a person not ':
married to the actor, done for the purpose of gratif>-ing sexual desire of,
either party."*''̂ ® The comments to the identical Xew York pro\i£ion state that,,
it is not necessary that there be a direct contact irith the victim's body to con-'.' .'
stitute a "sexual contact"; a touching through clothing will be sufficient.^ ;. '
The Proposed Code's definition in this respect could be clearer by providing
spedficaUy for direct or indirect contacts. It should be noted that the phrase "V
•'for the purpose of gratifying sexual desire" wiB place a burden on the pros- •.
ecution that may prove difficult to satisfy. The protection of children fronii,,';^
illidt manipulations could be diluted by pladng such an onus on the pro-'̂ ;-
secution.^^® A decision concerning whether to include such a provision requites-. >
a balancing of society's interest in protecting the young, against the interest *. iv
of protecting innocent defendants from fraudulent or imagined charges. Hott-.I;,,.-
ever, corroborating evidence is not required to sustain a conviction.^^^ In this --.'-i-
respect the prosecution's burden will be light, at the expense of defendants. ;
With this factor operating to the disadvantage of defendants, it is desireable '
to include the gratification phrase as a mitigating factor. A compromise in this
fashion wooid glean the most laudable beneats from each prevision without
serious sacrifice of either interest.

Seraal abuse in the first degree corresponds to first degree rape and
first degree sodomy but with a five year maximum sentence. Covered by this
section are sexual contacts by forcible compulsion, or with a physically help
less person, or with a child under eleven years of age.--- The previous dis
cussion wi^ respect to forcible compulsion is applicable here.-^^ The lower
penalty in this context, while still a felony, is justiced by the correspondingly
less severe threat of physical and psychciogical Injury io the "r^ctlm.

Sexual abuse in the second decree jncompasses ''sexzjal ccctacts'"' with
indi'dduais who ire incapable of consent by reason of xental defect, mental

2C5. Mvch. Camp. } 75^U3'̂ {'.943), Mia. Scit, Ana. | :3J71 (1554:..
2C6. Ccmp. Laws j 7SOJ-43 (1?43), Mia. Sfcic kxa. j :3J72
207. See p. 939 jupra.
208. Mich. Rev. Crim. Code ] 2301(c) (Final Draft 1967),
209. N.Y. Pia. Law S 130.55, Comment at 307.
210. See Ploscowe, Sex OSensei in the New Penal Law, 32 Brooklyn L. Rev. 274,

231-32 (1966).
211. CoHks 'Jie New York code iom igjikh the Prcpcsed Cade's proposals irt

largely drawn, the Michigan proposal contains no corroboration requirement. The
relative merits of such a propos^ arc discussed at pp. 966-63 infra. See N.Y. Pen. Law
I uo.is.

U2. V"»-H Rr7, Csm. Code ) 2320 (Tsal DraS 1967).
213. See pp. 94l-« supnu
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lica. Stat. Xjm. } :3j"2 (195
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307.

Penal Law, 32 Brooklyn L. I

'Ji the Proccsed Code? pnpt
i no corroboratioa requirsin<
: pp. 966-68 infra. See N'.Y. P
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incapacity or being less than fourteen years old.*" The ^st of the offense is
tiie vtccim's lack of appredatioo for the nature of the conduct. 'W'hile the
j.^gressor's conduct is deserving of criminal puniihment, it lacks the danger

sufficient to elevate the offense to felony status. Accordingly, the
,^ne-ii€ is a Class misdemeanor (one year ~ta.xin:um).

Se-Ttial abuse in the third degree covers ill other nonconsensual "sexual
contacts." For purposes of this section, lack of consent carries an e.'̂ panded
dennition; ''the victim does not e.'cpressly or impliedly acquiesce in the actor's
conduct.This expanded definition of ''without consent" was thought
3e-:essary for coverage of sexual advances aot characterized by force or
violence although still objectionable. Taking indecent liberties with persons
in aowds supposedly falls into this category.-'®

Third degree sexual abuse also covers "seinial contacts" with persons
incapable of consent by reason of being less than sLxteen years of age. How
ever, if the victim is over fourteen but less than sixteen and the actor is less
than six years older than the victim, no criminality is attached to the act.^"
The reason for e.xculpation, "so that heavy petting between contemporaries
is not brought within the coverageof criminal law ... seenjs sound. How
ever, the age disparity specified is debatable. An examination of the extremes
reveals that heavy petting resulting in sexual touchings between an actor just
under twenty and an individual just over fourteen will be exculpated. From
the defendant's point of view, it may be contended that fourteen year old
girls commonly disguise their age with cosmetics, high heel shoes, and other
manifestations, ma-^dng it very difficult to ascertain age frcm appearances.
However, the defense of mist^e of fact is available to the defendant.'̂ ' .^n-
other significant point is that "sexual contact" may be either heterosexual or
homosexual. It is submitted that the policy of protecting the young from
sexual e.xper:ence would be better served, without serious injustice to youth
ful offenders, by reducing the age differential from six years to four years.

C. A.ttilysis

Tie jracai-cn lad dennitfonal aspects ot tiie Propcsed Code's provisions
are here again the striking features and deser/e commendation. Cnder the
prcvliicra for assaiiit, a physical inj-ury is esseaciai 'iie offense.-^ T^e
se-T^ai abiise iectiocs thersfoca provide coverage for sexual impositions tiiat
TO'iid no'- be c;:vered elscwhere. .Assault iTith intent cocimit rape, sc-domy or
gross indecency under existing law receives equivalent coverage under the

214. Mich. Rev. Crim. Code 3 2321 (Final Draft 1967). For i detailed discussion
of mental incapacity and mental defect see pp. 9'i2*43 supra.

215. Rr/. Crim. Code I 23SQ<2)(c> (Final Draft 1967).
216. See X.Y. Pea. Law J 130.05, Comiaent at 2'S. The example dted la sn

illicit touching in a crowded subway.
217. Mich, Rev. Crim. Code } 2322(2) (Fmal Draft 1967).
213, Id., Commeat at 139; N.Y. Pen. La* 9 130_-3, C^maeat it 3G8.
219. Mich. Rrr. Crim. Code i 2331 (FaaJ Drai* 1167).
2:0. U. H 2101-13.
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sexTial abuse scbetne. The current prolabition against iBdecent
cova-ed by sexual abuse, but the cdstipg statute also covers altempts,
visoD for attempts is made elsewhere ia the Proposed Code and not suscep-^j^^-,".'
tible to discussion under set offenses."^ •

Sicoi the proposed sexua] ab'ise provisions require an actual toachi^g/-^^;;i. •.
the CTsdag Michigan statutes prohibitiDg the enticement to cooynit orsubosit^: '̂̂ ^
to an immoral act do not come within the sexual abuse coverage. Such entic^
meets or solicitations will fall under the chapter on attempts,®^

V
_ _

li^DECENT Exposure •' ?§?>
A. Existing Michigan LarjoA. Existing Mk/tigan Larjo •rm

Indecent exposure is a misdemeanor by statute Ln Michigan.®®' The .-v
offense requires an intentional exposure, so an inadvertent or accidental
exposure is not criminal." '̂* However, wh^ the defendant is reckless in hh vVivi*
behavior by exposing himself where he is likely to be observed by others, his
intent will be presumed.*^® It is essential that the oSense be committed in
publicview, and it has been held that this element is statisfied where the act
took plac^ on the private property of the defendant but open to the public
view.®^® It is of course necessary that some other person observe the act^ '.f-
The consent of the observers has led to an interesting question particularly ' •
with regard to nudist camps,

la an early Michigan case, Psa-pU v. Ring,"^^ members oi a audist camp
were convicted of indecent exposure. The authorities viewed the camp from an
overhanging bluff on adjoining property prior to entering the campand making
the arrests. Toe camp was apparently not well secluded as a neighboring
property owner described their activity as "cavorting around."'̂ -'® The case
has been interpreted by the Michigan Attorney General as authority for
labeling cult nudism ille^al.^®

2:1. W. J§ icci-20.
222. Id.

122. iHca. F-ib. Acts ia52. No. 7j, } 750J35a, iHci. S^at. .inn. } :8 567?r
(1934). If the ocender is dassified as a "se.'cually delinquent persoa" a mapamn
pttiaitv ai 5te imons^aiaent ssi'j b< lEonsei S« acte 13^ jupxa.

Pwple 7. Sraa, *^0 ilia. XZ "S.Ti. il4 (19:5).
Z25. P;vtan v. IHstrXt ot CaJuTacia, ICQ AJd 36 (D.C. Ct. App. 1953); d.

?«?> V. DeVlae, ITl >r:ch. 5J5, 161 N'.W. iCl 'igSJ).
226. People V. DeVine, 271 Mich. 6JS, 261 N.W. 101 (1935); cf. Psopk v. Ring,

267 Micb. 657, 255 N.W. 373 (1^34).
227. People V. Kratz, 230 Mich. 3$4, 203 KW. 114 (1925). It is sometimes said

that at least one other person in addition to the observer must have been able to see
the act if he !iad iodted. Cma t iC6 Ga. .Kpp. 4A5, 127 S-S.2d 3S3 (1962';.

228. 267 MTch. 657, 255 N.W. 373 (1954), aoted in 33 Mich. L. Rev. 936 (1935).
229. 267 Mich, at 659, 255 N.W. at 373.
230. In response to the introduction of lepslation that would hare prohibited

audisn, the attorney f?!ieral spiaed that jweseat 3aw» *5 intef^reted by ibe Ring cue,
was adeqnaie prohibitiui of the pjactks of cwEan. 11955-1956] iCc^ Atfy Osl
BieuBial Rep, pC 1, at 234.
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A more recent decision casts serious doubt on tlie'^fei^g viability of
Ring case. In Peo^U v. HUdcbricU^^^ the s^ipreme court reversed a can-

v-ctIcQ for indecent exposure arisicg out of the practice of nxidism. However,
the reversal rested on two grounds: ille^jal search and seizure and nonviolation

the statute. The doubt surrounding the decision is a result of a divided
•ourt. Tbrie justices voced for rsver-sal on the dual grconds of Illegal search
^d seizure and that private cult nudism did not violate the statute."^ One
justice voted for reversal on the ground of illegal search and seizure alone
iyithout e.Tpressing opinion on the nudism question.^" The three remaining
jtastices voted for affirmance of the convicticQ. '̂* It could be argued that the

case is not inconsistant with HUdabridle on the ba^is that the defendants
in were exposed to public view while the defendants in EUdebridle were2ot,235 However, it rernaios possible that cult nudism could be brought within
the statute should the issue be presented to the court absent the complicating
search and seizure problem."*

B. Revised Cnmhtal Code ;

The Proposed C^e prohibits exposure of the actor's genitals,
^th the specific intent to gratify a se.tual desire, under drcumstances that he
tnows would cause affront or alarm-"' The express requirement of exposure
of genitals is a sensible improvement over current statutory l^guage pro-
hibFting exposure of "his or her person," Under the existing language it is
conceivable that an attempt might be made by some zealous group to use the
5ta:ute for regulation ot wearing apparel. This possibility is foreclosed under
the proposal. The regulation of "swim fashions," "short shorts" and other
items of wearing apparel is better left to local control."®

The spediic intent element contained in the proposed section, "with in
tent to arouse or gratify sexual desire of himself or of any person other than
his spouse," raises some serious problems. The prosecution must prove the
subiective intention of thedefendant ina specific intent crime, and the familiar
Pile ihat a 13 oresumeG to Intend the "'nacural and procabie coc^equencss

23 L 333 Mich. 362, 92 K.W.Jd 6 (1*338), noted in 5 Wayue L. Rev. :S6 (I9S9).
ic2. I sa? xad hoid (hat the jearca ind irrsts a this cue we jnreasona^

ird ars.'awfa'i. . . .fSIvea rf the o&ars w«re there fcaay . . . the sesita <25-
do«d Sd 3ot in th« drcasistances ••sxos&tiU 1 Tiotttkio -oi tias staoite.

}53 Mich, it 5-6, 92 >i.W-2d « 12 ("Voeker, J., with Scaitb i JJ., coccamnj).
233. Id. at 594, 92 N.WJd at 20 (Edwards, J, now fedarai drciit judge for the

Sixth Circiit).
234. D^thmere, Carr and Kelly, JJ. Judge Kavanagh, former Michigan .^ttoroey

Ge!3«-'aJ who wrote the opinioD on the Ring case, note 230 supn, i£d not part:dpate
In -Jie iecsion.

~ 235. S« People v. Hndabridle, 3S3 Mkh. 362, 5ar-«J, 92 N'.WJd 6, 14-lS
236. But see Roberts v. aement, 252 F. Supp. S3S (ED. Tenn. 1966), discussed

p. 963 ln£ra.
237. Hkh. Rer. Ciim. Code J 2325 (Final Draft 19671.
233. C1 DL .Inn. SsaL ch. 33, ! 11-9, Comineat ti 439-«5 ^milh-Hard 1?41).
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of his act" will not satisfy a specific intent requirement.®^.Two bypo^eti
examples will serve to iDustrate the problem. -

Case I; Arran e.Tpos«s himstif to his spouse ncdcr drcciiitstaaces wfccreVhef^#f3
is liiely to be obicrved by others {e.g., in a car it 4diive-in theateryi^^^)-
inter.ding only to arouse his spouse, hoping that no one else -wijl ^
obser-^e -Jie acx. '•rk\ ^

Case n: A man eipcses himself on a public street for the purpose of ariia j
ting, intending only to relieve himself, while harbcring the somewhat
spurious hope that no one will happen along and ob^rve him. '

Note that in neither case does the actor maintain the specific intent to
"arouse or gratify sexual desire of himself or of any person other than hia
spouse." In Case I the actor's specific intent b to arouse his spouse, an intent •
expressly excluded from the statute. In Case 11 the actor's intent is merely lo
relieve himself, intending no sexual consequences whatsoever. In both cases ...
the actor's osnduct may be characterized as negligent, or possibly recess,
and in both cases his conduct falls without the statute. : '

The statutory purpose of prohibiting indecent exposure is to prevent ^
displays that would be shocking or disturbing to public sensibilities. It ^ould
make no difference that the actor was merely indifferent to the mental int^ty
of others and not an exhibitionist. The purpose of prohibiting indecent
posures would be better served by the foDowing suggested statutory

A person commits the crime of indecent exposure if he exposes his genitals
under cirajmstances in which he knows or should have known that his con-'H^
duct is likely to cause affront or alarm.

Under this form negligent or reckless, as well as intentional, exposures
may be prosecuted. The criminality of the act would depend upon the reason-
ableness of the exposure. For example, where the defendant's only purpose
was to relieve himself, an e-xposure on a busy street obviously would be a
violation, but an exposure in a secluded woodlot would be a violation only if
the offender bad actual or constr^jctive knowledge that he would be ob
served by others who would be disturbed.

.\s the iiomments lo the Prcposed Cede p«:iat oyt, it Is 'iie purpose
of the e-Tpos-Tire and -Jie likeimood of psychologicii liann than the
place that is determinative of the criminality of the act.--"^ This sutement is
rounded on two difftirsnt elements oi ihe prcscriptioa: "ictent to arccse ot
gratify'' md 'knows his conduct Is Hkaly to cause lifroct or alairiL"' To sus
tain a con'/icticn -inder this 3ecti<^ it would have to be shown "iat the de- '
fendant knew that his act would shock others and that it was his intent to
gratify some sexual desire. This aspect of the statute probably would eliminate --
thepossibility of a prosecution for private cult nudism. The suggested statu
tory form set out above would lot diminish this result. The TStention of
"likely to cause affront or alarm" in the suggested form would exclude private

239. See R. Psrkins. Criminal Law 671-74 (1957).
240. 3£di. lUv. Cm. Code } 2325, Commcot al l-SO (Slflal I>ait 1567)



i

Comments .-•96S

dism since nudists supposedly are not disturbed by the naked ^ew of their
? membership. The facts presented in the Ring case {nudism open^public view) woold, however, be subject to prosecution under this fonn.
C. ArMlysi^

The Proposed Code's provisioa is drawn in cleax and condse terms not
characteristic" of the existing statute. The specific intent provision does not
^^ar to serve any salutary purpose, however, and should t-e stricken in view
f the severe restriction it places on the section.

° Wi^ respect to the application of the crinunal law to private cult audism,
•t should be questioned whether such prohibition is justifiable assuming even
that it is desirable. Although less emotional, the issue here is not dL^erent
from the prohibition of private homosexual practices, i.e., the justificaticn of
law is the prevention of harm to other individuals.-*^ The prohibition of pri
vate cult nudism requires an articulation of the harm threatened to others.^^

Ethical questions aside, it now appears doubtful that a state can pro
hibit the practice of nudism on constitutional grounds. ATennessee statute '̂*®
was recently struck down as a violation of the due process clause of the four
teenth amendment in Roberts v. CUment}^* The majority opinion rested its
dedsion on the denial of due process because the statute was unduly vague
and Indefinite. In a concurring opinion Judge Darr indicated that the Ten
nessee statute should not fall for violation of "procedural" due process but
:a^Lr for violation of "substantive" due process. The sUtute infringed on
aiore than the defendant's ability to present a proper defense—procedural
due process; it also infringed upon the constitutionally protected substantive
rights of privacy^" and freedom of association.-" If a state seeks to prohibit
such conduct in more precise terms than did Tennessee in order to avoid
the void for vagueness doctrine, it may be hard pressed to show sufncent
«tate interest to overcome Judge Darr's arguments.-*^ In anv event, constitu-

ZAl. Set po- 952-54 sypn. , ,
"12 It jeems in fact something of %iiyitsry why those who n laudism 3.

nringe oncticss are vOIini? :o juSer bori ihe srmijs of puclic jpimon aad
v'oradous, nvcnous insects in order ;o pursue its iH'isory rirrards. . . . But . . .
in our 'riune form of joverainent it is the partioilar duty of the judicar/ to protect
indi'/iduais -lad aunorities In their coxisticutioaai lights even thcush Jior bcae.3
and icrivities may be beredcal jr unpopular.

Robet:? 7. Ctemeac. ?- Supp. 335, 3SC (EXi. Tjnn. 19661 fconcirring ocmion ot
Darr. J.). .^ccordL-.g to some psychoiogtsts audit;/ may bav? a Tzr/ e2«ct
00 certain persons. SeeTime, Feb. 23, 1963, at 68.

243. Tenn Code Ann. 5 39-3009 (Supp. 1967).
It jhall be unlawful for any person, firm or corporation to operate or carry on,
or engage in the operation of a nudist colony in this sUte. It shall also be unlawiul
for lay person to engage in pcacticea in ^his state.

244. 253 F. Supp. 335 (ED. Tena. 1966).
245. Id. at S48. See also Griswold v. Connecticut, 3S1 VS. 479 (1965), discussed

pp. 954-55 supra.
246. 252 F. Supp. at 350. See U5. Coast, amends. I, XIV.
247. Of. Griswold •. Connecticut, 341 U.S. 479 (1965).
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tional protection.from iUegal search and s«rare ^ders ^ poss!bni||^^|
prosecution for nudism that is Uuiy private extremely remote. .

Vl' - • •
Conclusion ,.

Before samraarizing the preceding disoission
that there are two additional considerations not noticed the proposal
das^-we reflection in coojiinction with comprehensive revision. _ • 1

t 0"at the possibility of fraudule.1 charges be j
requirement of prompt complaint should be added to the
ter."® SiBce juries tend to be sympatheUc to alleged vict^s /or^^E'
«:tantial danzer that a defendant will be convicted on sUle evidence.^ F<k ,
amole a willing participant to intercourse may later becocie a vin^cUye.^^
comp^inant upon discovering that she is pregn^t, A
been subiected to an act of sexual outrage should not deUy in -
o5ens« t^ the attention ot authorities. The additional
and p5>-chopathic complaint would be reduced by a prompt complajit
qmrem^t^ Michigan law recpures that an indictment be brought within
yearfSTt^ SSd conXon of tl. oSen..- •
are an exceotion the indictment for which must be brought with one year.
Evidence of delaV in making complaint is admissible,but only for^^e
of re-^ecting on the credibility of the ccnip[ainant.-='- it is sug-esced t^ ,^^
Model Penal Code be foUowed by requiring that the action be
widiin three months of occurrence escept where the ccmplain^t ^ «
sixteen years of age or otherwise incompetent to ma^e compUmt, mwbch^^^
case the action must be instituted within three months alter the Pa-yt ot

j- i" « rtf tKe oEenseSince complainants in this latter categoryS^^^ing participant, consistency of rea^n dein^
f^ure to bring complaint cannot operate mf^or M̂

^SUse. the tear of parental anger or contusion as to the ag- :#
mficance of ±e act may deiay the ccmpbini, ac-ors that saoula not prevent ,,
CfOSOT^o^ ^ prTvisi'Sn witj respect to cor-iitoraScE ai ,^0.

Tne fear that innc«nt defendant taiijat be convicted on Jie .a«'̂ molSnants is as old as the law itself.'» Accordin_g^e -g

»"ik «i c.., uj; »>» Sis.! "AS !'S;
III'. ^rB« v '̂peopk, 33 Mich. 363 (1876); People v. Gage, 62 Mich. 371, 28

Co<3b S (OfficaJ Draft l«2>. - ,
sS: lodcmy Bl^on. that Is,« ofen« cf «
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'cHictions bave- a general requireraent of corroboration to support con-
for sex offenses."" Professor Mueller supports his assertion that

boraticn Ls "indlspeasable in order to avoid easily trutnped-up charges,
"fh the following e-tample from West Virgima."® The prosecutrix explained

a ^cctor raped her, while she T^as under anesthetic, by describing
^ dowTi to- perpetrate the aa. The defense promptly showed that
Jl^physician bad arti&dal legs and could not possibly kneel down.

But Dean Wigmore takes a contrary position. His contenUon is not that
h. fear of fraudulent or imaginary charges is unreaUstic, for he carefully
^roents the e.-d5tence of such a danger. '̂ Rather his position is that the
^tial protection afforded defendants by the comraon sense of the jur>-men

„A rhe power of the trial judge to set aside a verdict based upon insuffiaent
Sdence should be supplemented by an alteration of the rules of evidence
to oenni't inquiry into the complainant's moral characUr and mental dis-
^=idon."® The partial protections that Wigmore suggests exist are open to
S'estion Sex offense accusations are fraught with reason-impairing emoUon
Siat may prevent the common sense of the jury from meeting our noble ex-
oecta^ions. Indeed, the jur/s sympathy may well lie with the complainant
j^er than the defendant. Where a judge sets aside a verdict rendered solely
on the testimony of the complainant be runs the risk of invading the
function of the jury, credibility generally being exclusively for the jur^s
determination.-" In any event, Wigmore's suggested alterations of the rules
of evidence, to permit inspection of the victim's chastity and mental dis-
p.^cition, are in part inconsistent with the poUcy of the substantive law. To
Se extent that the victim has been subjected to a nonconsensual imposition,
moral or menUl disposition is irrelevant. If prior conduct or psychiatric
opinion is admitted into evidence the impact on the jury is obvious. The
hir/ is not likely, assuming they have the capacity, to distinguish between
evi '̂̂ ence admitted for the purpose of reflecting on credibiHty and evidence
admitted for any other purpose. The practical efiect may be the acquittal

1na-ar- io easflv charjed, and the acfud-'e io dimciit U) be proved, that the icrusation
ihcuiti be ciftirvy made out; ios ii false it isstrn^ i pnaisiimeac ju'erlor ociy :o thatoi-Jie crime itself." Bladcstone, Cocmentaries niS.

F, low. Code .4nn. | 73:.* (195--)); N-Y. Pa. law | 130.1^. =ee
Modd Penal Code i X7.4. Csmmeat fr> it m-U {T-Mt. No. i. i9=3^
P'oscow^, S«r OSisaa: Tie AaieHcia Contra,. 25 Law k Cjuftirnp. Prrw. 21.,

Mudler, Legal Regulation of Serial Conduct 33-39 (1961).
25?' 3 J Wigmore, Evidence 5 924a (3d ed. 1940). "Judging merely from the

recorts of cas4s 5n the appellate courts, one must infer that many inoocent men have
zone to prison because of tales whose falsity could not be exposed." Id. at 459.

sS3. 7 J. Wigiaore, £'h*ieace S 2C6i tld sd. 1940).
239 3 J. Wigmore, Evicecce { 924b pd ed. 1940). _
260 That credibility is for the detennlnatioo of the jury is as old as the jury system

iL«elf "For one acdlence of the triaJ by jury is, that the jury are trie.-s of the credit
« th!e Fitafca, is wefl as ®f the tnrth of tbe Jact." Bladatoce, Comcfistaces *214. See
Pwpte 7. SLjokoi, 262 i&h, 5:^ 24? N.W.:73S (l«i). Sw seera2y i3 Am. Jur.
'Mtaeses i 563 {1948)^- •" .-r. .



Way>i*b Law Review [vSi 'ti-A

of a guilty defendant. Another adverse effect could be the failure to brh^%-^-
any charges in order to avoid placing the victim's moral virtue on trial,

The danger of convicting innocent defendants is substantial. Thelegiala
tive concern with this risk is reflected by the corrcbcration requirement com
monly found in seduction statutes and occasionally encountered in rape,
sodomy and indecent statutes,-*^ On the ether hand, sex crimes ar€ ;-,^v.'
among the most repulsive offenses to be found in any penal code. A generd v:r>
requirement of corroboration will place an extremely onerous burden on the
prosecution in certain cases that may well prevent the conviction of socdejc '̂::"
offenders. These competing considerations present a most perplexing dilercmal\ '̂;;
Three factors permit a resolution that is at least palatable. The first is the'vS'
prompt complaint requirement proposed above. To a certain e.Ttent, prompt,.vr^\
complaint r^uces the risk of fraudulent allegations without unduly burdeof^ifc
j-ng the prosecution. Secondly, Michigan jurisprudence contains a bmlt-m>^
safeguard mitigating the harshness of an absolute rule—the trial judge's
cretionary power to comment on the evidence, testimony and character
witnesses.^*^ While the judge's comments are not binding on the jury, ttie^'
impact of his tested judgment on the ultimate triers of fact is bound to b^;:'j.
substantial. In this respect the jury will be reminded of the solemn nature of.
their undertaking whenever the trial judge foresees the risk of convicting an fgi
innocent defendant on the bare accusation of the complainant. Finally, the j "
Anglo-^\merican adversary system provides protection of the defendant's
interests by assuring him of counsel who is duty bound to remind judge and :;t
jury of the impending risk. la of these factors, a statutory corroboration
requirement is not desirable.

The chapter of the Proposed Code covering sexual offenses is a nearly
total adoption of the sex offense provisions of the New York Penal Law. In -
general the Proposed Code is a marked improvement over current
Michigan law. Certain aspects of this chapter, however, require more
meticulous consideration. Those aspects are discussed in detail within this pre
sentation and are merely summarized at this point. The "forcible compulsion"
dennition should be mere comprehensive and encompass i subjective test in
line wiJih the dennition suggested. The uncer-iinty with respect -jo the capa
city to consent where the victim is under the influence of a self-induced in-
toxicint should rescived by specScally excluding the possibility of prose-
cition 'xnder such circumstances. Tae ca:£es of fraudufeney obtained consent
should be anddpated by suppiemesting section 2305-,'1) with the s^ibsectioQ
suggested. The highly desirable mistake of fact section should be based on
an objective rather than a subjective test. The Proposed Code should also
provide for a defense of prostitution against a charge of statutory rape. The
specific intent formulation of the proposed indecent exposure section is ex-

261. Sec sututes and cases coDected in 7 J. Wigmore, EN-idence } 2061 0.2. (3d ed.
1940 k Supp. I96i).

262. Mich. Gen. Ct. Rule 516.1 (1963). Relevant constrictioiial cocsideradoos
are foynd in People v. PidgKt, jC6 Mich. 545, U N-WJd 235 (19*3), cted wiih
appro-rai in People v. Oaies, 369 ICch. 214, 217, 119 N.WJd i30, S32 (:963). ^
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restrictive and should be replaced by the aforementioned suggested
Finally, the entire chapter should be subject to a prompt complaint

^irement. In deference to the draftsmen of the Proposed Code it must be
^^ted out that the foregoing list of criticisms is not to be interpreted as a

serai indictment of the proposal. In ipiie of the fact thai this cotnmentatcr
r'ault wth specific provisions, the Prcp<^d Code in its present form is

j aiucb needed improvement over existing Michigan law,
J. Tersy Moran

TH£ MICHIGAN REVISED CRilv^INAL CODE AND
OFFENSES INVOLVING THEFT

Introduction

One of the most significant changes made by the Michigan Revised
Criminal Code (Proposed Code) involves the law relating to crimes against
property. The proposed coverage of offenses involving theft oantains com
prehensive provisions prohibiting fraudulent appropriation of property.^ The
proposed Code attempts to eliminate the inadequacies of present Michigan
law while retaining its basic principles as to misappropriation. To achieve
chis, proposal consolidates in one offense, theit,. se-.-eral traditionally dis
tinct property crimes,^ and incorporates new provisions to meet the failure
of ojrrent statutes to reach certain misappropriations.'

Consolidation of Larceny, EioEZiLEMZNT and Obt.^ining Property
BY False Pretenses

A. 3isi-jri^ai devdopm^ni
Historicaily, aiisapprccnaticn 01 property has been covered by :hree

different offenses: larceny, embezzlement and obtaining property by false
pfe:eases. The earliest develcpcaent. common law lafiieny, punished *Jie Laking
and cnrr/ing away oc personal propta^y -it another with the intent to deprive
permanently.* SItua-icns where ±e iccised fraud'oientS- ipprcpriated prcp-

1. Crimes against property iavolve three types of criminal conduct: damage to
property, trespass and misappropnadon. For oSeoses involving Criminal Damage to
Property see Mich. Rev. Crim. Code jj 2701-30 (Final Drait 1967). See id. 5J 2605-07
•or Criminal Trespass to Property.

3. Liroiay, cmbczzleaeat of sr/eral <Sfferent kinds, and ofatainiag property by
false pretenses are consolidated into a single offense, theft. Id. § 3205.

3. Appropriation of Lost Property, Theft of Services and Theft by Failure to Make
the Rjquirid Discositioo of Funds Raceived or Held represent new provisioM. See
id. 5§ 3215.3::o,'3::s.

4. See Kenny's Outlines Ciiminal Lav S 220 <19th ed. T. Turner !966>, de-
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